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Issued Quarterly by the 
MassacHusetts Bar Association, 60 State St., Boston, Mass. 





NOTICE AS TO REVISION OF RULES OF THE SUPERIOR 
COURT. 


A complete revision of the rules of the Superior Court has 
been prepared for the consideration of the court by the Committee 
on Rules, consisting of Hon. Franklin T. Hammond, Hon. Henry 
T. Lummus and Hon. Stanley E. Qua. These draft rules with anno- 
tations showing the history and purpose of each rule are being 
printed for convenient study by the court. With the permission of 
the court, reprints have been ordered and will be sent to all mem- 
bers of the association in the QUARTERLY about the middle of Febru- 
ary in order that the bar may consider them and send in suggestions 
in regard to them before they are acted on by the court. The anno- 
tations will be found useful in practice. 


Entered as Second-Class Matter at the Post Office at Boston. 
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NOTICE AS TO THE JOURNAL OF THE AMERICAN 
JUDICATURE SOCIETY. 
To the Members of the Massachusetts Bar Association: 


The December number of the Journal of the American Judica- 
ture Society has recently been sent to you as an interesting sample 
number of that journal. For those members of the Massachusetts 
Bar Association who desire to receive this journal regularly, 
arrangements will be made through the Massachusetts Bar Asso- 
ciation so that it will be mailed to them without charge. > 


The journal is not a money-making publication. It was estab- 
lished some fifteen years ago through the generosity and publie 
spirit of Mr. Charles F. Ruggles, not a lawyer, but a lumberman, 
who believed there was need for such a society and such a publi- 
eation. For a period of twelve years he continued his support 
until it had become one of the leading legal periodicals in the coun- 
try. The Society and its journal are now financed by private con- 
tributions from lawyers in different parts of the country. 

In order that copies may not be sent to those who do not care 
to receive them, this explanation is made. Those who would like to 
be placed upon the mailing list can send their names and mailing 
addresses to the undersigned. 

The American Judicature Society adheres to its policy of cir- 
culating its Journal to all who wish to receive it without charge and 
it is now being sent regularly to about 8,000 lawyers and judges and 
about 800 law libraries on this basis. The expense is borne by the 
Voting and Sustaining members of the Society. All recipients who 
wish to participate in the support of this work as a professional 
service of importance are invited to become members. Voting 
members pay dues of five dollars; Sustaining members are those 
who choose to pay more. The Society’s office is at 357 East Chicago 
Ave., Chicago. Its Journal reflects the development of profes- 
sional thought as to the administration of justice in more con- 
venient and concise form than does any other legal periodical in 
the country. 

F. W. GRINNELL, 


Secretary Massachusetts Bar Association, 
60 State St., Boston. 











Massachusetts Bar Assoriation. 


NOTICE OF ANNUAL MEETING, DECEMBER 27, 1930. 


The twenty-first annual meeting of the Massachusetts Bar Associa- 
tion for the consideration of reports of committees, election of officers 
and such other business as may come before the meeting will be held at 
the rooms of the Boston Bar Association in the Parker House, in Boston, 
on December 27, 1930, at 11 a. m. Luncheon will be served at 1 p. m. 
The meeting will be continued after luncheon. No tickets for the lunch- 
eon will be issued. Members may order the special blue-plate luncheon 
or any other that they wish. : 

After the regular business there will be opportunity for discussion. 


SUBJECTS FOR DISCUSSION. 


1. As several requests have been received from members for further 
discussion of activities of, and advertising by, banks and trust companies 
and other corporations in connection with matters in which the bar is 
actively interested, a discussion of this subject will be opened by Nathan 
P. Avery of Holyoke. 

Attention is called to the fact that extended consideration was given 
to this subject by the association between 1924-1926 at the annual meet- 
ings of the association and through the work of a special committee ap- 
pointed to consider it. A full account of the discussion at annual meet- 
ings in 1924-1926, the reports of the special committee, the drafts of 
legislation submitted, and other discussions by William G. Thompson, 
Esq., the late William R. Sears, and others, will be found in the MAssa- 
CHUSETTS LAW QUARTERLY: for May, 1924, pages 35-40; for February, 
1925, pages 11-39; for January, 1926, pages 9-17; and for February, 
1927, page 17. The latest discussion of the subject appears in the report 
of a committee of the Hampden County Bar Association which was re- 
printed in the QUARTERLY for May, 1930, page 61, together with an edi- 
torial note, pages 63-67. 

In these discussions, various aspects of the problem are brought out 
from different points of view. Differences of opinion among members of 
the bar and the views of representatives of some of the banks and trust 
companies who were present by invitation at the annual meeting in 1924 
are also set forth. The subject is also discussed at length by committees 
of the State Bar of California in the State Bar Journal of California for 
September, 1930, pages 11-29. 


_ 2. The sixth Report of the Judicial Council, recently filed and re- 
printed in the QUARTERLY for November, 1930, containing various recom- 
mendations will also be open for discussion. : 


The report of the Committee on Nominations will be found on the 
back of this notice. 


F. W. GRINNELL, Secretary, 
60 State Street, 


Boston, Massachusetts. 
December 18, 1930. 





The report of the Committee on Nominations submitted the names 
for President, Vice-Presidents, Treasurer, Secretary and members of the 
Executive Committee, of the persons who were elected. They are listed 
at the beginning of this pamphlet. 
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TWENTY-FIRST ANNUAL MEETING. 


The twenty-first annual meeting of the Massachusetts Bar Associa- 
tion was held in the rooms of the Boston Bar Association at the Parker 
House in Boston, on Saturday, December 27, 1930, at 11 a. m., with 
about forty members present and the president, Mr. Frederick W. Mans- 
field, of Boston, in the chair. 

THE PRESDENT.—The secretary will read the records of the last 
meeting. : 

SECRETARY GRINNELL.—I move, Mr. President, that the records be 
approved as printed in the MASSACHUSETTS LAW QUARTERLY for May, 
1930. 


The motion was seconded and carried, and the records were declared 
approved as printed. 


REPORT OF THE EXECUTIVE COMMITTEE. 


Following the report of last year on the plan to provide state anno- 
tations of the Restatements of the American Law Institute, the joint 
committee of this association and the Boston Bar Association selected 
Professor George K. Gardner to annotate the restatements of the Law 
of Contracts and Assistant Professor W. B. Leach to annotate the re- 
statement on Conflict of Laws. The work is in progress and it is ex- 
pected that when the institute is ready to issue the final drafts on these 
two subjects they will be available with the Massachusetts annotations. 

The association was represented by the president and the secretary 
at the Conference of Bar Associations in Chicago: 

The principal subject of discussion was bar co-operation and the 
conference voted for a special committee. 


“(a) to ascertain from other state bar associations, state bar 
association executives, and bar leaders in the several states, their 
attitude towards some form of affiliation between the state and 
American Bar Associations so that the American Bar Association 
may become a means of more accurately expressing the sentiment 
of the lawyers of the country; 

“(b) to evolve a plan that will affiliate the state bars in what- 
ever form organized with the American Bar Association so that 
the American Bar Association may become the means of more ac- 
curately expressing the sentiment of the lawyers of the country; 
that the report of findings and recommendations of this special 
committee be made to the Executive Committee, if possible, at its 
meeting in January, 1931, and that the Executive Committee, upon 
consideration thereof, formulate and report to the American Bar 
Association, if possible, at its 1931 meeting, a plan to effectuate 
the purposes herein suggested.” 

(“American Bar Association Journal,” 
Vol. XVI, No. 11, p. 746, 
Nov., 1930.) 


At the time of the visit of the representatives of foreign bars to 
Massachusetts, in September, 1930, with the consent of His Excellency 
the Governor and the members of the Tercentenary Commission, a spe- 
cial number of the MASSACHUSETTS LAW QUARTERLY was distributed on 
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September fifth to all the foreign visitors at the governor’s luncheon in 
the armory of the Ancient and Honorable Artillery Company in 
Faneuil Hall. This number contained a brief account of the judicial 
history of the commonwealth and portraits of all of the early chief 
magistrates and the later chief justices of Massachusetts. It was 
issued on behalf of the association as a part of the welcome to the visi- 
tors. Copies of the pamphlets issued by the Bar Association of the City 
of Boston, in connection with this visit, were sent to all members of the 
Massachusetts Bar Association. 
F. W. GRINNELL, 


Secretary. 


THE SECRETARY.—That, I think, is all there is to be said on behalf 
of the Executive Committee, except this: The report of the treasurer 
which I will present later shows that the amount of dues received is 
more than $400 less than last year, owing to deaths and resignations and 
there have been relatively few new members admitted this year. I think 
the question of getting new members for the Association, particularly 
among the younger members of the bar, is a matter for consideration 
during the coming year. 


REPORT OF THE TREASURER. 


THE SECRETARY.—Judge Mason could not be here and he sends the 
report, of which the following is an abstract. 


Balances from prior account: 


i I I oni 0 5 6cbsddcenwad see $3,020.44 
Pt SE MEE ac cvicneucdccwecenns 1,489.84 
SE EE, Sac ucnecsandesecarcuewaren 5,088.75 
Receipts for luncheon ..........2.0.2e08 45.50 
Dividend Worcester Mechanics Sav. Bank 152.88 
ae $9,797.14 
Payments: 


The itemized expenses in the report in- 
cluding about $1,300 for printing bills of 
ee SINE OE o.as.cbnsed eee aedsdedeee $6,484.09 


Balances December 22, 1930: 


In Worcester Mechanics Savings Bank.. 3,173.32 
Pe IE aia cv acdesesiuudstines 140.00 


$9,797.14 
I will read the items if desired. K 
— PRESIDENT.—Unless there is objection that may be dispensed 
with. 
The treasurer’s report was accepted. 


REPORT ON NEW MEMBERSHIP. 
The following members have been admitted during the year: 


Vernon Mason, 914 Tremont Building, Boston. 
Daniel J. McGuillicuddy, 9 Pleasant Street, Malden. 
Michael J. Watman, 14 Central Avenue, Lynn. 
Harry M. Ehrlich, 1387 Main Street, Springfield. 
Jacob Shapiro, 1694 Main Street, Springfield. 

James W. Carolan, 24 North Street, Pittsfield. 
Edith M. Haynes, 20 Pemberton Square, Boston. 
George Mitchell, 111 Merrimack Street, Haverhill. 
Alexander Wheeler, 511 Sears Building, Boston. 








8 


REPORT OF COMMITTEE ON JUDICIAL APPOINTMENTS. 


The Committee on Judicial Appointments has had no opportunity 
during the past year of rendering any assistance to His Excellency the 
Governor in the matter of judicial appointments, and therefore I, as 
Chairman, have no report to make. The Governor knew of the exist- 
ence of the Committee, and presumably of a like Committee of the 
Boston Bar Association, but so far as I know has not expressed himself 
as desirous of any suggestions or assistance in the matter of judicial 
appointments. 

JAMES D. COLT, Chairman. 

The report will be accepted. 


REPORT OF COMMITTEE ON GRIEVANCES. 


As chairman of the Grievance Committee I am submitting herewith 
reports of Raynor M. Gardiner and Park Carpenter as secretaries during 
the past year. Mr. Carpenter was elected to fill the place left vacant 
by Mr. Gardiner’s resignation. 

At this time I wish to record the deep debt which the Association 
owes to Mr. Gardiner for his faithful work for many years past as sec- 
retary of the committee. Every complaint that has come in has been 
promptly cared for and I hope that the meeting will extend to him a 
vote of thanks. 

Mr. Carpenter took hold of the work in the middle of the year and 
has been carrying it on very vigorously. Several problems of consid- 
erable importance are before the Committee at the present time, a report 
of which will be made when our work on them is completed. 

The work of the Committee has increased materially both in the 
number of complaints and in the importance of the work which is being 
undertaken. 

Respectfully submitted, 


STOUGHTON BELL, Chairman. 


The report was accepted and the thanks of the association were 
expressed to Mr. Raynor M. Gardiner for his service as secretary of the 
committee. 


REPORT OF RAYNOR M. GARDINER, SECRETARY, TO AUGUST 1sT, 1930. 


The number of complaints has increased materially during the past 
year. Whether this is due to the fact that the Bar Association is better 
known than it used to be or because we are getting a poorer lot of 
lawyers than heretofore we do not know. While the work of the Secre- 
tary does not take a great deal of time each day it does occupy a good 
many hours a week and we think that the Association should not ask one 
of its members to do this work for nothing but should follow the example 
of the Boston Bar Association and pay a reasonable salary. 

The fee question is always a difficult one. It has long been the policy 
of the Bar Association not to interfere in fee cases. This leaves the 
complainant in a bad situation as he usually cannot afford to sue his 
ex-attorney to obtain a refund of the overcharge and even if he does 
sue his attorney successfully he has to pay his new attorney a larger 
proportion of the recovery. He is also faced with the additional diffi- 
culty that most attorneys refuse to sue brother attorneys. I think the 
Secretary should endeavor to settle all fee disputes whenever possible. 
Where a fee is unreasonable the Association should furnish an attorney 
to try the case for the injured client. If the Association did furnish 
such an attorney he naturally would only undertake cases that were 
clearly notorious. The mere fact that the Association stood ready to 
furnish such service would tend to settle nearly every disputed fee case 
before trial. All we have said in regard to the fee situation applies 
equally well to cases where attorneys have been guilty of negligence. 


e 
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The Association should not hesitate to investigate these people and file 
complaint against them if investigation justifies it. 
Very truly yours, 
RAYNOR M. GARDINER, Secretary. 
REPORT OF PARK CARPENTER, SECRETARY, OF COMPLAINTS RECEIVED FROM 
AucustT 1, 1930 TO DECEMBER 27, 1930. 
ee SPPPPOCT EIST TCT T TET eT RIEL ETT ET eee 28 
Disposed of by Secretary 
PEO REIS OE COURIIIES BROUE 6.5 i. is 0.5 cticcic ceccess 5 
Investigated and dismissed as without merit ...... 1 
Adjusted to satisfaction of complainant ......... 2 
; ee re 1 . 
be eden 
4 Disposed of by Committee 
Pe EE ah akcn we wks wR ae den aes See sie 1 
" By censure after adjustment ......0.0cccsseccves . 
n Pending 
a For further information from complainant ....... 3 
PS since etek es omakeeeeeek 8 
d Investigated and held for consideration of the 
a I 2 ci Sadak ad Saba fin ta dna ack dr hg ie ntti ise 1 
t Considered by committee and further investigation 
Bo ee ee ee ee eee ee Oe er 5 
le 17 
ig — 28 
CLASSIFICATION OF COMPLAINTS. 
Complaints Disposed of by Secretary 
n. Miscellaneous claims without apparent basis ...... 5 
Overcharging (without merit) .................. 1 
re Failure to remit (adjusted) .................... 1 
ne Failure to remit (unable to locate) .............. 1 
Failure to return papers (adjusted) ............. 1 
ae 9 
Complaints Disposed of by Committee 
st Misinforming client (censure) ...............+.- 1 
' Failure to remit (censure after adjustment) ..... 1 
0 aaa 2 
fe- Pending — il 
od Under investigation 
ne Representing conflicting interests ............... 2 
ole cn EE Er es Eee ren ee 2 
| ee nS a ee 4 
icy Failure to return papers on request ............. 1 
he pT Sarr errr rer ree 2 
his 11 
eS Investigated and Held for Consideration by Committee 
rer RP rere eee 1 
ffi- Considered by Committee and Further Investigation 
the Ordered 
yle. Barratry, Champerty and false suits .............. 1 
1ey et di pal ca ol OE Or ET POC eT Tee 1 
ish A ee ore eae nee enna 1 
ere MRRNORONROONE OE DO ios coivce ken sevescseeaes 1 
to Representing conflicting interests ............... 1 
ase aie 5 
Lies aieaiiaals 17 
ce. pens 
28 
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REPORT OF THE COMMITTEE ON LEGISLATION 


To the Members of the Massachusetts Bar Association: 


The 1930 Committee on Legislation met at Boston on December 20, 
1930, at 10 a. m. At this meeting a substantial number of the recom- 
mendations contained in the Sixth Report of the Judicial Council were 
approved, and upon approval were divided up among the members of 
the Committee present, each of whom was made responsible for one or 
more of the recommendations. 

- With respect to these recommendations, the following action was 
aken: 


1. Administrative Committee for Probate Courts. Page 13. Approved. 

2. Service of Notice to Admit Facts. Page 15. Approved. 

3. Answers to interrogatories by party since deceased admissible in evi- 
dence by representative of decedent. Page 15. Disapproved. 

4. Appointment of guardian in suit by minor. Page 17. Approved. 

5. Venue in transitory actions in district courts. Page 19. Approved. 

6. Reports to Appellate Divisions of district courts. Page 21. Approved. 

7. Filing notice of claim against estate within one year. Pages 21 
and 22. Approved. 

8. Measured service and compensation for judges. Pages 24 and 25. 
Approved. 

9. Admission to the Bar. Voted to take no action on H. 137 and 
H. 376. Voted, Mr. Linscott voting ‘No’, to submit a bill, based 
upon Sec. 6 of H. 137. 

10. Supplementary Process. 
Voted to disapprove House Bills 90, 91, 92, 93 and 254. 
——- Mr. Curtis voting “No”, to approve first draft act on Page 
Voted to approve second draft act. Page 42. 
11. Uniform Extradition Act. Draft Act. Pages 54 and 55. Approved. 
12. “Td fee in Superior Court. Voted to recommend an entry fee of 
10. 


13. Revision of writs. 


Voted to approve recommendation on page 16 allowing the courts 
undoubted authority to make changes in the form of writs. 


Respectfully submitted, 
JOHN G. BRACKETT, 
Chairman. 


Mr. JOHN G. BRACKETT.—I have a very brief oral report to make. 
We had a very fair representation of the membership of the committee 
present at the meeting, most of those who did not appear either resid- 
ing at a distance or having some imperative engagement which pre- 
vented their attendance. All the members of the committee who were 
present were very helpful. I am glad to say that every one of those 
recommendations met the approval of either the entire committee or a 
very great majority, with the exception of one recommendation which 
was disapproved—that one in regard to interrogatories, permitting the 
representative of a deceased person who had been interrogated to offer 
in evidence in favor of the estate of the decedent the decedent’s answers 
to the interrogatories. That we disapproved. 

THE PRESIDENT.—If there is no objection, action on this committee’s 
report will be deferred until the Judicial Council’s report is discussed. 

SECRETARY GRINNELL.—Mr. President, before I forget it, I think it 
might be well to explain that whenever I have appeared before a com- 











11 





mittee of the legiskature in support of any action taken by this associa- 
tion, it has always been my practice in referring to any vote of the asso- 
ciation to tell the committee how many members were at the meeting, 
in order that they might not be faced with what they are sometimes 
faced with, a statement that several thousand individuals had approved 
or disapproved of something or other. It has always seemed to me that 
where action had been taken at a meeting where there was a relatively 
small number of members of any association present, that it was only 
fair to the Committee on the Judiciary or whatever committee was con- 
sidering the bill, and fair to the association, and a generally sound 
method of reporting facts, to state just what happened and about how 
many were there. I trust that that practice will be followed in the 
future. 

THE PRESIDENT.—Any other reports? 

SECRETARY GRINNELL.—I have no other reports except that on nomi- 
nations. 


ELECTION OF OFFICERS. 


The report of the Committee on Nominations as printed on the back 
of the call for the meeting (see p. 5) was then read and the Secretary 
stated that he received no other nominations under the by-laws. 

A ballot being taken, the persons thus nominated, as printed on the 
first page of this pamphlet were declared elected. 


THE PRESIDENT’S ADDRESS. 


I suppose now that I ought to say something. I am not going to 
say very much. Of course I feel highly complimented by being elected 
again to the presidency of this association. The fact that it is the third 
time does not mean necessarily that I am any bright particular shining 
star, but it is attributable to the fact that two years ago the by-laws 
were changed. Up to that time the president could only serve one year. 
Then the by-laws were changed so that the president might serve for 
three successive years, and I simply happen to be the fortunate one who 
was elected that first year, so that I suppose this is only an election as a 
matter of course. 

have no formal written report to make, although if I had been 
retiring this year I think I should have had a written report covering 
our activities in the past and what I thought ought to be done in the 
future. One of the things which we are considering now is the integra- 
tion of the bar. It is a favorite topic with the officials of the American 
Bar Association and it is receiving attention in many of the other states. 
I am glad to say that it is receiving some attention here. Within a few 
months the secretary and I called an informal meeting of representa- 
tives of many of the local bar associations in Massachusetts—the county 
associations and in some cases the city associations. We had a very 
good attendance. About twenty men were present, representing ten or 
twelve different associations. There was a discussion as to the best 
method of affiliating the various bar associations so that the bar could 
become articulate—so that the bar could make known its wishes. I said 
then, and I wish to repeat now, that the Judicial Council, of which 
Brother Grinnell and I are both members, meet here in Boston every 
other Saturday, and then just before our annual report goes in we meet 
every Saturday, and in the times between meetings we are busy on com- 
mittees on matters before the Judicial Council. Four of the members of 
that Council are appointed to represent the bar. Speaking for myself,’ 
it is difficult to know what the sense of the bar in Massachusetts is on 
various problems. We seldom get letters or advice. Sometimes, when 
we think that the bar would be pleased with certain action that we 
recommend, we find that we are all wrong about it. One of the things 
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we want to accomplish by integration of the bar is to get the attention 
of the entire bar of Massachusetts. 

The result of that meeting was that I appointed a committee of 
seven to confer together and to bring in a report at some later time as 
to the most feasible method of affiliation. Whether it should be by dele- 
gates from the local associations to the county association, and then 
delegates from the county association to this association, or what other 
manner might be best, is left for that committee to report upon. The 
committee is working upon it. They have received considerable litera- 
ture from Mr. Wicker’s committee and careful attention is being given 
to it. Mr. Dangel, who is the chairman of that committee, has already 
— before some local associations. I have here letters on the same 
subject. 

The Brockton Bar Association is having a meeting next week at 
which I am to speak, and the subject they have chosen is “The Integra- 
tion of the Bar.” The Lowell Bar Association has also invited me and 
that is a subject they want to hear about. So this question is arousing 
discussion. 


DISCUSSION OF THE ACTIVITIES OF BANKS AND TRUST 
COMPANIES AND OTHER CORPORATIONS. 


THE PRESIDENT.—The next business is the discussion of the topic set 
down in the call for the meeting, and that, as you know, is the matter of 
the activities in practice of banks, trust companies and other corpora- 
tions who are not entitled to practice law. 

Now this is a very timely topic. The field of the law is being grad- 
ually encroached upon from various directions, and things that used to 
be considered the business of lawyers have gradually been taken away 
from them. We are all familiar, of course, with the Workmen’s Com- 
pensation Act, which whittled away a great deal of the lawyer’s busi- 
ness. Collections, which used to belong to lawyers, are being made by 
corporations. Recently before the Judicial Council there were strong 
arguments made for taking highway accidents of all kinds out of the 
courts entirely and giving them to a commission something like the In- 
dustrial Accident Commission. Every member of the Judicial Council 
was against that, because they thought that cases of that kind ought 
to be settled by legal tribunals and not by lay commissions. 

As stated in the notice the discussion will be opened by Mr. Nathan 
P. Avery of Holyoke. 


REMARKS OF Mr. NATHAN P. AVERY OF HOLYOKE. 


The legal profession all over the country has been in the past very 
largely interested in what we might say were some of the larger matters 
connected with our social organization and with the legal profession. 
The American Bar Association and the State associations, as you read 
the proceedings and as you attend the meetings, apply themselves very 
largely to such matters. I do not think that any good lawyer would want 
to change that. But while as a profession we have been interested in 
such things, I think we have not been quite enough alive to the encroach- 
ments which are being made on the legal profession as a profession. 

These encroachments come from a number of sources. I do not 
believe that I could enumerate them all. They come from such great 
organizations as insurance companies. I have some insurance circulars 
here which are distributed weekly in some offices in Springfield and 
which contain pictures libellous of the courts and of the legal profes- 
sion.* The making of insurance trusts, the distributing of contracts by 








* Mr. Avery showed circulars. with a picture of two knights in armor, one » labelled 
“Insurance” and one “Trust Company”, defending the castle of an ‘“‘estate’’ against 
attacking savages labelled “costs”, “legal fees’, “‘taxes’”’, etc. 
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insurance agents and similar matters, are a distinct encroachment on 
the legal profession. 

Then our great legal service corporations in the country are grad- 
ually encroaching upon the legal profession. We all use them; we all 
find it an advantage to do business with them. Many of them advertise 
that they do business only with lawyers, but I notice that their agents 
go about from office to office and to corporations and not only solicit but 
do legal business. 

Then there is the field of the certified public accountant. We have 
quite a responsible accounting firm in Springfield which has no hesita- 
tion in saying to its clients that reorganizations are its specialty and that 
it is a needless expense to go to lawyers—“and most of them don’t 
know anything about it anyway.” I am quoting the exact words that 
were used to a corporation about which I happen to know. 

The trade association has taken away, outside of the collection agen- 
cies, a good deal of the forwarding business. I do not know how much 
you people down here have been up against the bankruptcy ring scat- 
tered around the country, but I have found the lay members of these 
trade organizations and certain attorneys specializing in bankruptcy 
business in very close connection. 

have at some time talked with officers of corporations for which I 
do business about their trade associations and have tried to show them 
that they were paying about twice the amount for the service that they 
get along those lines that any ordinary reliable attorney would charge 
them. That talk might take place once a year, but the paid employee 
of the trade association is in constant communication with those men 
and is in active solicitation for the business. 

Then you have your collection agencies, which are not being con- 
ducted as they should. You have an attorney here in Boston who is 
sending solicitors up through Western Massachusetts all the time, solicit- 
ing and making contracts for forwarding business of manufacturers. 
And yet that attorney is on the rolls of the Suffolk County Bar and no 
action is taken against him. 

The title company, perhaps, has come to stay, and yet that takes 
away a field of legal work. 

Lastly, we have our corporate fiduciaries, and it is of that class that 
I especially would like to speak. 

The objections which I have discovered as I have kept in touch with 
the proceedings of different state associations and the national associa- 
tion and have watched the working of the system itself, to the way in 
which these corporate fiduciaries do their business, may be summed up 
in three general classes. In the first place, they are doing law business. 
I do not say they are doing law business as our statute defines it in this 
Commonwealth, and about that I would like to speak a moment later. 
But they are doing law business. 

Secondly, they are actively soliciting fiduciary business in the strife 
of competition, in the desire of one bank and one trust company to make 
a few more dollars than its competitor—and I don’t know that it does 
any of them any good. They are actively soliciting that business in 
about every way they can. They do it by advertising in the newspapers; 
they do it by their circulars which they mail and present and leave 
where everybody that wants to borrow a hundred dollars at the bank 
can find them. 

Third, that advertising is frequently done in a way that is disparag- 
ing to the legal profession itself. You can go into almost any of the 
large banks and trust companies or the small banks and trust com- 
panies scattered over the country and pick up their circulars and read 
them, and you will agree with me. You would be surprised at the 
things that you would find there. 

Then of course the directors and the officials actively solicit business 
wherever they can. There is no necessity for me to cite instances, 
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because you know more of them than I do. Within four weeks a member 
of the Hampden County Bar told me that a client of his for whom he 
had settled one estate came in with another estate, and he sent her to 
the bank to get the records of the securities connected with the estate. 
She went there; one of the officials of the bank said, “You really don’t 
need to go to that attorney, because if you will bring the work here we 
will do it for nothing.” Of course, they employed one of their own attor- 
neys to do it, and when he got through it was not for nothing but was for 
much more than her own attorney had charged her for similar work. 
When she protested they had forgotten all about the conversation they 
had with her. 

Within a year we started an estate in our office, got it going, and 
then our client mysteriously disappeared. Telephone messages and 
letters failed to bring her into the office. Things had to be done with 
reference to the settlements and taxation problems and the transfer of 
securities, so finally we made a most earnest effort to get her. We had 
appointed as appraiser one of the officers of a trust company, thinking 
that he would be a good man and thinking that the fee would be not 
unacceptable to him. When we dug into the matter we found that he 
was doing the settlement of the estate, and when I talked with the lady 
she said, “Why, he said, ‘The bank won't charge you anything for this.’ ” 
And yet it was an estate that the bank itself didn’t have. 

For a considerable period of time the bar has just kept silent. It has 
raised an occasional protest, but it has not done much with regard to this 
situation. Within the last two or three years some very decided actions 
have been taken all over the country. The notice of the meeting refers 
to California. I have their report here. I have some briefs here in the 
Supreme Court of Illinois, where the bar is testing the question out. I 
have a report and some briefs from the Bar Association of St. Louis. I 
have something here that you, probably, have seen, “The Docket,” relat- 
ing to a case in which the Supreme Court of Idaho decided that a bank 
in that state was in contempt because it was engaged in the practice of 
law. Michigan is doing a good deal. In the Minnesota legislature a very 
drastic bill was introduced which I think went through one house, and 
then at the close of the session did not become a law. But all over the 
—s action is being taken, which shows that the bar has at last been 
arouse 

Now in this situation, of course, we lawyers have first to see to it 
that only such action is taken as is in keeping with the dignity of the 
legal profession. Despite all that some people say and write, I am still 
of the opinion that the law is a profession, and I think that our salvation 
as lawyers is to keep it a profession and not let it become a business. 

Some of the ways in which this situation can be met, perhaps, are 
the following: 

First, the maintaining of high standards of integrity and efficiency 
on the part of the bar itself. We get a great deal of criticism because 
of dishonest members of the profession. There is also a great deal of 
criticism on the part of some of the press and the public because we do 
not prosecute those dishonest members sufficiently. I think some of that 
criticism is deserved. And yet I would like to put it up to you lawyers,— 
what other profession does as much toward expelling bad members of its 
own profession as the bar? When you come to think about it, the record 
of the bar in that particular is not so bad. 

And again there is the matter of efficiency. In any given county or 
city a number of firms can do probate and fiduciary business and do it 
well. And then you run across a lawyer who will take about five years 
to settle an estate that ought to be settled in one, and that is talked 
about. There seems to be no way of organizing efficiency as to the 
manner in which business is done and the promptness with which it is 
done on the part of the bar. Whether anything can be done in that 
direction or not, I don’t know. 
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Then there is the matter of charges in fiduciary business. Almost 
every bar association has a schedule of minimum charges. Very little 
has been done in the matter of charges for large estates. Among banks 
and trust companies there is a fairly even rate in that respect, except 
for particular things that may arise. Among lawyers, as I find out, it 
is a most hit-or-miss proposition. An estate came in to us for review 
the other day where a greatly excessive charge had been made, which, 
of course, reflects upon the legal profession. This was a large estate. 
I do not know that anything can be done there, but I know there is room 
for something to be done so that we can be more businesslike even if we 
are a profession. 

Then there is the matter of protective legislation. If you will read 
the law of Massachusetts (G. L., c. 221, § 46) relating to the practice of 
law I think you will be surprised at the weakness of the legislation. You 
might say that public accountant I spoke of is practicing law, because 
he is advertising, doing reorganizations, making corporations, doing all 
that. And then you look up your law; how are you going to stop it? I 
might say here that a committee of our own association in Hampden 
County is planning to introduce a bill into the next General Court which 
will perhaps more accurately define the field of a lawyer’s activity. I do 
not know what will come of it, but I think we are going to raise the 
question. 

I find the need for such legislation is commented on all over the 
country. I find it commented on in a recent circular issued by the 
American Bar Association on “The Unauthorized Practice of Law,” 
containing some very good addresses. The bar has been weak on prosecu- 
tions; we do not like that sort of thing. Now the medical profession 
has not been weak in that particular. They have always been most 
aggressive and they have protected the interests of the medical profes- 
sion very well indeed. I think the medical profession is the best pro- 
tected profession that we have today. 

Another method that we can adopt is the attempt, at least, to get 
working agreements with the fiduciaries themselves. This has already 
been done in certain parts of the country. In Chicago, among certain 
corporate fiduciaries and the bar, there is a code. It is not satisfactory, 
but, at least, they have some kind of code. In Cleveland they have a code 
between the bar and the leading corporate fiduciaries which seems to give 
greater satisfaction. In New Haven they have a fair working agreement 
and the same is true in other parts of the country. These are some of 
the instances that have been called to my attention. 

In October a committee of the bar of Hampden County invited 
representatives of every bank and trust company doing a fiduciary 
business to have a dinner at the Nayasset Club and frankly discuss the 
entire matter. To the credit of the banks and trust companies, every 
bank and trust company was represented except one, the treasurer of 
which was unavoidably detained. We paid for the dinner and they 
seemed to enjoy it. After it was over and they had lighted up their 
cigars we told them we didn’t like the way they were doing their business. 
In order to avoid beating all over the universe we took up five points 
with them. The first was their unfair and offensive advertising. The 
second was their active solicitation of fiduciary and probate business. 
The third was the unethical practice of making free wills and free trust 
instruments. The fourth was the proper place of the attorney in the 
Probate Court in matters handled by corporate fiduciaries. In regard to 
that matter we told them that they were simply making lawyers errand 
boys. An estate would come in and a lawyer would be given a probate 
petition and the will to present, or a petition for administration, and he 
walked down to the court and presented it and the bank was appointed 
and that ended it as far as he was concerned. Although he was the 
attorney of record, although he was responsible for the proper papers 
being filed, and although he was responsible to the court to see that 
that estate was properly administered, that ended his duties and they 
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paid him just a bare pittance—even if the attorney had brought the 
estate into the bank himself. We discussed that with them. We told 
them that that work should be done by attorneys and that they should 
be paid, and paid out of the estate, and that they should stop trying to 
get fiduciary business by telling people that there would be no legal fees 
connected with it. 

The fifth point is the standardization of fees and charges. 

We had a most interesting meeting and after it was over they 
organized what they did not have before, a committee among them- 
selves to deal with the problem. We have not finished with it yet, but 
we have started. 

Another method which can be employed and about which there is a 
great deal of misunderstanding is that of collective advertising. Now 
we have endorsed that in Hampden County and have appointed a com- 
mittee to take it in charge. (See MAss. LAW QUARTERLY for May, 1930.) 
We have not done anything actively yet, because we are trying to work 
out some of these other matters. When it was discussed one of the 
lawyers objected because it was not dignified. He had an idea that we 
were going to advertise to get business as a group. The committee had 
no such thought in mind. We did want authority to hire the service of a 
printing press and, when the time came, to get out proper information 
and circulars to the public. 

One of the things that we might discuss would be the ethical aspect 
of free wills and free trust instruments. I have made my last one for 
any bank or trust company. When I have explained free wills and free 
trust instruments to people, talking to them personally, they have been 
amazed at the situation in which a person is left when he lets a trust 
company employ its own attorney to make his trust instrument and his 
will. That can be discussed. 

The question of joint control—a trust company and some member 
of the family connected with the estate—can be very well discussed. The 
question of the wisdom of people turning over all their business and 
business interests to trust companies from the standpoint of the future 
management of their business could be discussed. This economic aspect 
of the problem—the centralizing of voting power of the shares of many 
corporate enterprises in bank committees through solicited trusts—has 
been discussed in this magazine for May, 1924, and January, 1926 (see 
references in notice of meeting above). I know several manufacturing 
concerns in Western Massachusetts that have gone on the rocks because 
the voting control was in the hands of a trust company and a trust 
company officer who was a good banker but a poor manufacturer was 
trying to run it. That is one trouble with the business of this country 
today. That can all be discussed. 

The question can be put before the people whether you would rather 

have a well-trained lawyer and one of your own family working with 
him to settle your estate, or whether you would rather have your estate 
settled by a clerk in a bank, sometimes very poorly trained. People think 
they are getting the service of a corporation. In most cases they are 
getting the service of a clerk. They do not realize it. 
s Now these things can all be discussed, and without in any way harm- 
ing the good bank or the good trust company and without saying any- 
thing that would not be in keeping with the dignity of the legal profes- 
sion. Then here is something that in Massachusetts might well be dis- 
cussed if we were driven to it: In General Laws, Chapter 172, section 
55, is this provision: 


“The capital stock of such corporations, with the liabilities of 
the stockholders thereunder, shall be held as security for the 
faithful performance of the duties undertaken by virtue of sec- 
— fifty to fifty-two, inclusive, or of any similar provision of 
aw.” 
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And then section fifty-eight: 


“No surety shall be required upon the bonds filed by such cor- 
poration as fiduciary under section fifty-two except that the court 
making an appointment under said section, other than of a trustee, 
may, upon application by an interested person, require the cor- 
poration so appointed to give such security, in addition to that 
provided by section fifty-five, as the court may consider proper, 
and upon failure of such corporation to give the security required, 
may revoke such appointment and remove such corporation.” 





People think they are getting wonderful security as against a surety 
bond. Well, suppose a trust company has a capital stock of $500,000 and 
its probate bonds run to five or six millions; just how adequate is that 
as compared with a surety bond of a good surety company? Why should 
trust companies have that advantage over a lawyer or a good business 
man or over members of the family? Where is there adequate protection 
to the public under the provisions of such a law? 

These are some of the things that could very well be put before the 
public if the attacks and encroachments upon the legal profession should 
continue. Then we could take up, of course, the question of trade 
associations, of chambers of commerce that come around and want your 
membership and then establish agencies to do about everything that 
human beings can do. All those things can be put before the public. 
Fighting through the press, fighting through circulars and by an organ- 
ized system of collective advertising—those are just some of the weapons 
that we can employ. Of course, the greatest weapon is our own strength 
and our own efficiency, and all these other things are subsidiary and 
important to it. But I think as you keep in touch with the literature of 
the profession today you realize that the do-nothing policy must cease 
and that action of some sort must be taken by the legal profession of 
the country. 


DISCUSSION. 


THE PRESIDENT.—Is there any member who would like to be heard 
on this topic? I am sure that Mr. Avery has interested everyone here. 

Mr. VERNON W. MARR (Boston).—Mr. Avery has given us a very 
admirable summary of the topic. I as a practicing lawyer, as a member 
of the Boston Legal Aid Society, which sees a good many cases reflecting 
the seamy side of the situation, am more concerned with the public 
viewpoint than the viewpoint of combatting the organized interests 
such as banks and collection agencies. 

It seems to me that collective advertising is a thing that the bar is 
coming to. It is something that we cannot put across under that name, 
I feel sure. But I do feel that the Bar Association has to adopt the 
policy of the large corporations. I know that to me as a child the 
Standard Oil Company was the greatest monster that ever lived, but 
today it is regarded as, perhaps, a benefactor. I have followed some of 
their advertising and they have sold the idea to the public that they were 
a great benefactor to the public rather than a bloodsucker. 

Now in this question I have thought more of changing the viewpoint 
of the public as a whole. I think you will agree with me that the rank 
and file of the people today do not think much of the Bar Association and 
they are crying that the bar is disintegrated. We are taking one step 
opposed to that in considering integration of the bar. 

I would like to illustrate what I think we have got to fight, and 
that is such editorials as this in the Boston American of July 22, 1929. 
This editorial is entitled: “Sure and Swift Justice”: 
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BOSTON AMERICAN. 
July 22, 1929. 
“SURE AND CHEAP JUSTICE. 
“Britain Has It. 


“In England if the poor man has a righteous claim of $50 
against the greatest railroad he can begin suit, get quick judgment, 
recover his claim, and have something left over. 

“What chance would a man with such a claim have in this 
country? 

“His first talk with a moderately competent lawyer would cost 
him $50. And he couldn’t follow his claim through our courts and 
legal postponements for $1000. 

“Why is that? 

“Because lawyers make our laws and court procedure and 
make both profitable for lawyers. That’s human nature.” 


That is simply a sample; I can produce other copies of that sort of 
thing. I am getting to be perhaps like a client who brought in two 
scrap books full of arraignments of lawyers. You don’t have to wait 
long for a newspaper to come along with some such story as that. It 
is not the man on the street and it is not the cheap editorial writer 
that is furnishing this, either. I know a recent case—a high public 
official in this state stating that he had a case where a lawyer had 
collected $4,500 and had turned over $100 to his client. That hurts 
every member of the legal profession. He does not name anybody; so far 
as I know, nobody has ever “called his bluff” on it. Perhaps I am 
wrong on it. The Governor of the state comes out with this sort of 
statement—that we have got to do something about these doctors and 
lawyers bringing in fake insurance claims. Of course that statement 
may have some foundation, but at the same time it is waving the red 
flag all the time. And I venture to say that if our proceedings are 
reported, if Mr. Avery’s address is given the newspapers today, that ten 
to one they will come out with a heading that Mr. Avery says that the 
lawyers take five years to settle an estate and that the banks take one,— 
because they feed the public what they want. 

I think that we ought to have a public relations committee. That is 
what a big corporation calls it. They would not say it was advertising. 
It is a kind of advertising and we have not got to pay for it. We have 
not the money to pay for large advertisements, such as the policemen of 
New York are getting out to show that they are not all crooks. But we 
can get a lot of favorable publicity through a committee, I believe, and 
through getting articles of the proper sort in the press, and through 
publishing pamphlets, too, by prominent members of the association. 

I would like to suggest—I will not make the motion yet—that we 
have eventually a committee on public relations, the scope being the 
interpretation of legal problems to the public, the interpretation of 
lawyers’ problems—that is, why these delays in court, and so on; the 
creation of better feeling on the part of the public towards members of 
the bar; the defense of the bar against unjust criticism—I mean partic- 
ular instances; the defense of the bar as a whole; the defense of indi- 
vidual lawyers, and opposition to loose press talk of detrimental nature 
about lawyers. I think the first step is the appointment of a special 
committee to consider this subject and report at a future meeting. 

Mr. Linwoop M. ERSKINE (Worcester).—I have been very much 
interested in what Mr. Avery said. I think that out in Worcester 
County we have a condition which is only a little less aggravated than 
what he has spoken of in Hampden County. The last publication that 
our larger banks got out was a 30-page pamphlet on trusts and wills, 
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and at the end in italics was this: “The Officers of our Trust Depart- 
ment will be glad to give you further information on any of the sub- 
jects covered in this booklet and to suggest steps to be taken to meet 
your own particular problems. We invite you to call upon us.” All that 
sort of thing, it seems to me, is taking business from lawyers. I under- 
stand in addition, our banks at the present time are sending to about all 
our clients and soliciting their trust business and asking them to come 
and make their wills and make trusts. If you talk with the trust officers 
—of course our firm does a considerable amount of business with banks— 
they will tell you that they always send anyone who inquires about a 
trust or will to that person’s lawyer. But in fact it does not work that 
way, for the person inquiring is generally turned over to the bank’s own 
attorney, and that will or that trust is made in the way that the bank 
wants it for easy and convenient administration by the bank and, as a 
rule, without a great deal of attention to the family needs and the his- 
tory of the family that the individual lawyer always knows, particularly 
if he has served that individual or served the family for many years. 

I do not know what the advertising is in Hampden County or Suf- 
folk County, but my senior associate, former Judge Forbes of the Wor- 
cester County Probate Court, frequently looks over the trust and pro- 
bate advertising distributed by our Worcester banks, and has told me 
that it is not unusual to find in this advertising matter statements of 
law which are not correct in Massachusetts, and which statements may 
have a tendency to mislead - eople as to what is the law. 

There is another vice that Mr. Avery did not speak of, and that is 
this: Under our code of ethics none of us advertise. I think collective 
advertising is a very wise thing. But in the circulars that I get every 
month and my wife gets every month we are asked to come in, cast all 
our burdens on the bank rather than on the Lord, and take a trip to 
Europe. In addition, in our bank statements we get the same thing. You 
have the most intense bank advertising, which sends business to a very 
few offices and takes business away from everyone else. So a few offices 
that are closely connected with the banks are getting the benefit of that 
advertising, whereas the bar as a whole is being damaged by it. 

I think, further, that the bar has a certain tendency to criticise it- 
self. In our own Worcester County Bar Association meetings we allow 
the reporters to come in. I take it there are no reporters present today 
—and if there is anything derogatory to the bar it is featured strongly, 
and as I talk with my clients they say, “No wonder we go to our banks 
for our trusts and our probate business, because you fellows are always 
telling how many rascals you have in your y a ranks and you can’t 
seem to get rid of them, and we go to the banks to get someone we can 
depend on.” 

Well, how is the man in the street going to know where there is an 
honest lawyer? He has got to go to his bank and inquire. There ought 
to be something to counteract that. I suppose that the bar as a profes- 
sion, considering the opportunities that they have to be dishonest, are on 
the average certainly as honest as any profession. I have always felt 
that, by and large, they were rather more honest considering their 
responsibilities. 

The attitude of the public is entirely different. A bank is all the 
time setting itself up as such a fine, honest institution. The bar is doing 
nothing whatever for itself. On the one hand is intensive advertising by 
banks who are competing for the business the lawyers are accustomed to 
do. The banks are doing it all the time and setting forth their qualifica- 
tions. The lawyers are keeping absolutely quiet. We know that in any 
commercial business one would soon be dead as a door nail and the other 
would be flourishing. That is largely true with the banks at the present 
time and there should be some collective advertising by the Bar Associa- 
tion to counteract it. We have a committee in Worcester County that is 
studying our local conditions. What conclusions we will come to I do 
not know. I came down primarily to get some information. 
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Mr. AveRY.—I want to add one thing for Brother Erskine. This 
came up within six months. There was a Springfield lawyer who had a 
close personal friend who was appointed executor of a large estate in 
Worcester. One of your great trust companies offered to pay that man 
$25,000 if he would resign as executor and let them be appointed. I 
tried to get him to take it up with the Probate Court, but he did not 
want to do it. 

Mr. ERSKINE.—I am not surprised, because the condition has become 
pretty bad. 

Mr. FRANK J. LAWLER (Greenfield).—Mr. President, I came here to 
attend this meeting because I am very much interested, otherwise I 
would not have driven 106 miles this morning over the road to be here, 
because it is not a very pleasant day for an early morning drive. I must 
say that I am very glad to see that the members not only of the Massa- 
chusetts Bar Association but of other associations are awakening from 
their Rip Van Winkle sleep. They have been asleep, I think, a great deal 
longer than the 20-year period attributed to him. 

I was very much interested in listening to Mr. Avery’s able address 
upon this matter, and in the main I agree with him. But you find that 
when you get up into the country where you have these banks and trust 
companies doing business, it is not being done by an attorney at all. 
They have what they call a trust officer, who is not a lawyer, who is not 
versed in the law in any way, and he goes from his bank over to the 
probate office and makes inquiries as to what he should do in regard to 
the various matters which those banks have in charge. It seems to me 
that when these banks are encroaching, as they have been, and adver- 
tising, as has been stated here, and as I know, by hanging placards on 
their windows, “Come in and let us write your will”—“Come in and give 
us your trust business. We are more competent and better able to do 
it”’—“Banks never die’, and all that sort of cheap advertising—it seems 
to me that something should be done to combat it. 

Now I have noticed one thing, and more particularly during the past 
year, the great number of banks and trust companies throughout the 
country that have gone to the wall. Where is there any safety for the 
people who do business or entrust their estates to these banks in that 
respect? Not only that, but it seems to me that we must put our foot 
down in the most forcible manner that is possible to do, because every- 
where banks and trust companies are taking up this same sort of work. 
The first thing we know, the savings banks will be adding something 
of the same kind to their banking business, and we will have that much in 
addition to combat. 

Now it seems to me that we have got a most formidable battle before 
us. There is one thing that Mr. Avery said that I do not believe in, and 
that is, to invite them in to a conference in relation to the matter. I do 
not care how much you confer with them, how much you talk with them— 
when it comes right down to base facts you have got to fight, and you 
have got to fight hard. And when you go before the legislature with a 
bill to protect yourself, you are going to have lobbying by these banks 
and trust companies in order to try and defeat any legislation that you 
may seek to get in order to protect the legal profession. 

It seems to me that it is time that we went at this in a most forcible 
as well as a most intelligent manner, because if we do not, it is only a 
short time when the trust companies and these banks and insurance com- 
panies and other corporations which will be organized for that purpose 
will have the entire control of the practice of law, not only in this Com- 
monwealth but throughout the country at large. So we must do some- 
thing and do it speedily if we are going to protect ourselves in the man- 
ner that we should. 

I received the other day an advertising medium from Judge Montague 
of Southbridge. I don’t know how he found out that I was interested in 
the matter, but in a long letter that he wrote me he said that he had 
learned that I was interested and he sent me an advertising medium 
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that was put out by——————-of your city, in which they have the 
whole thing outlined as to what people should do and how they should 
do it. I see Mr. Grinnell has it in his hands there and I wish that every 
lawyer that is here would just look at it and study it and see the manner 
in which they try to ingratiate themselves with the public and to get the 
business of the writing of wills and trusts and all that sort of thing. 

The other day a member of the bar—one of the oldest and ablest 
members of the bar of our town—came into our office and told me of an 
instance of a woman who was a client of his, who had a small amount 
of money, perhaps in the neighborhood of $15,000 in stocks and bonds. 
She came to his office and told him that it was only a short time before 
that a representative of one of the banks in our town came to her door, 
rang the bell, forced himself in and told her that she ought to make her 
will, and that she ought to have the institution that he represented made 
the executor. The poor woman endeavored to get him out, to get away 
from him, but in spite of all that she could do he was there for more 
than an hour before she could get rid of him. This lawyer who related 
this to me thought it was a most outrageous thing. This woman also 
thought it was a most outrageous thing and it seems to me that the 
manner in which these people are advertising, the manner in which they 
are insidiously undermining the work that we are doing, the veiled in- 
sinuations that they make against us, means just one thing—that we 
have got to come out and we have got to fight. 

As has been said here by Mr. Avery, the medical profession protect 
their interests. They certainly do and you cannot get away with a single 
thing with the medical profession, because they have their men watching 
legislation at the State House. They have men who are protecting them- 
selves. And that is one of the things that we should do. We should have 
men in the State House during the sitting of the Legislature who should 
watch the legislation, who should protect the lawyers, who should see 
that bills are presented for the protection of the lawyers. Otherwise, the 
first thing we know, we will be down and out, so to speak. 

Mr. JOSEPH MCMANus.—I was interested in listening because it 
brings to my attention specific cases in my own practice, the most recent 
one within a month. A woman who is very sick at the present moment 
and in the hospital, asked a lady who represented her in running a 
lodging house in the Back Bay to go down to a certain trust company—I 
might say not one of the small trust companies of the city here—and see 
if she could collect a claim for some $—— against the estate of a gentle- 
man who died last May. The young lady came in to see me and I made 
inquiries. On looking over the will I found that a codicil had been 
drawn and in place of the two executors named in the original will this 
trust company was named as executor in place of the two gentlemen, 
whoever they might have been, that were named as executors in the 
original will. This lady told me that she had been over and spoken to 
the officers of this trust company or its representatives and they told her 
that she did not need to consult any attorney until after the 3rd of 
January next. I might say that the 3rd of January would have meant 
the expiration of six months since the allowance of the will, which was 
June 3 last, to put in any claim. She consulted some friends who told 
her to get busy. I had a proper claim sent in for the amount of money 
stated and I asked for the man who had advised her and he was out at 
the time, but his assistant talked with me. Later he came in and I was 
introduced to him. I asked his assistant, “Is this gentleman a lawyer?” 
“No.” “Well, he gave mighty poor advice to my client. I don’t think he 
should have done that.” “Well, he probably didn’t mean anything by it.” 

I received only last week a reply to my letter, admitting the claim, 
referring me to an attorney, which was just in line with what some 
gentleman said here today—that it is some attorney who is just hired for 
the occasion. And this attorney, by the way, happened to be on record 
in the Probate Court in Suffolk County. 








_I had another case where a gentleman came in with his wife for 
advice. He was a man who had worked all his life in the shoemaking 
business, growing up from a small place, where he cobbled shoes, to a 
shoe store, and finally sold out and went into the real estate business and 
had accumulated quite a little property. There were no children. He 
went over to practically the largest trust company in Boston for some 
information about his money, what he was going to do, and before he 
knew it they had a paper drawn, a will, which he would not sign until 
he came over and asked me to look it over. I asked him if it was his 
intention that his wife should have all that belonged to him when he 
died. He said, “Yes.” Then I said, “Why do you want this trust com- 
pany to be co-executor with your wife?” He said, “I don’t know anything 
about it. That is the reason I came to you for information, for I have 
known you ever since I have been in business.” I explained to him what 
the provision was in this will and he said, “I don’t want that at all.” He 
turned to his wife and said, “There, didn’t I tell you that was some 
trick?” He tore up the paper and I made his will, naming his wife as 
sole beneficiary and executrix. 

I could cite other occasions in the last few years of a similar nature. 
I think it is high time that something should be done. Coming through 
City Hall today a city councillor of Boston told me he had an experience 
with a client who was talking with a trust company about his will and 
the trust company said, “You don’t want that party to be executor,” and 
substituted themselves as executor under the will. 

Now I think myself that there are too many bar associations in the 
different counties and cities. I am of the opinion that there should only 
be one bar association for the state and all ‘these others should be 
merged. They should be branches. It should be organized just like a 
labor association, for instance, with its national body and its locals in 
the towns throughout the country. That is the same way, in my opinion, 
that the bar should function in the Massachusetts Bar Association. The 
other associations—Boston, Suffolk, Dorchester, East Boston, Chelsea and 
all the rest, should all merge in one. In that way we can gain strength 
and have an association that will be a credit to the bar. Then you 
would not hear anybody saying, “I belong to the Middlesex Bar Associa- 
tion;” “I belong to the Massachusetts Bar Association but not to the 
Brockton Bar Association.”’ They should all be in one. The lawyers are 
the only profession I ever knew of that do not protect themselves to the 
fullest. They allow themselves to be hoodwinked, so to speak, in the 
Legislature. 

The Workmen’s Compensation Act was passed to take work away 
from the lawyers and before long there are likely to be more laws passed 
looking in the same direction. 

The attitude of the trust companies makes me think of the guide 
that you see up near the Granary Burying Ground. You have all seen 
the signs reading “See our Mr. So-and-So; he will guide you through.” 
Every city has its guide and you see the same sign everywhere. It is 
the same way with the trust companies: “See our Mr. So-and-So; he will 
guide you through.” But my experience is that the men who are so 
guiding are not lawyers and they are working for only a small pittance 
and doing the work that we should be doing. 

Then again, in the Probate Court, I am sorry to say, not only in 
Boston but other probate courts I have been in—there is too much given 
out gratis; apparently gratis, but there are people there who are being 
paid by the county and who are getting their fees. That I know because 
my name happened to be mixed up at one time and I got a letter from 
Ireland from somebody who wanted to know why I hadn’t paid that 
money. I knew nothing about the case, but on investigation I found that 
an undertaker’s assistant whose name was the same as mine had been 
appointed administrator, and he had the money and it had never been 
paid. Somebody connected with the court was mixed up in the probating 
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of that estate. I had another case where the late Judge McManus was 
called upon in the same way because of the similarity of names. He 
referred it to me and it happened to be the same man who was assistant 
to an undertaker. It seems that the undertakers do this sort of thing 
quite often. They find out that the party had something and they have 
their assistant or somebody they know appointed administrator, and 
engineer the thing right through. That is something that has not been 
discussed. So the undertakers and the doctors are taking this business 
away from us and after a while we shall be as badly off as the man in 
the old story who was found in great distress. The man didn’t have 
indigestion, he didn’t have dyspepsia—he didn’t have the price of a 
feed, and they found he was an attorney. That will be the case with us 
if things go on in this way. 

When I got my notice the other day I was pleased to see that Mr. 
Avery was to speak on this subject and I have been very glad to come 
here and hear what he had to say. I am sure there is some intelligence 
in this room today and that we shall decide to do something about this 
matter and we will have the pleasure of going before the Legislature. 

THE PRESIDENT.—I suppose the undertaker and his assistant would 
be interested in the corpus of the estate. 

Mr. H. M. RICHMOND (Boston).—I came here for the purpose of 
listening. I have been very much interested in what I have heard. It 
seems to me that the problem of integration of the bar which was spoken 
of first, and this problem of encroachment upon the lawyer and his 
profession, are closely related. The publicity that has been suggested I 
believe is a splendid thing. Legislation is probably necessary, too. First 
we have got to find out what it means to practice law. We can be 
helped, perhaps, by a definition. Perhaps we can be helped by a public 
relations committee. We need one central committee, it seems to me, to 
take care of the whole problem. 

THE PRESIDENT.—Is there any further discussion? Practically all 
of the speakers have been on Mr. Avery’s side. It looks to me as though 
Mr. Avery has made out a case. I recall a meeting some few years ago 
where we had some representatives of the various banks and trust com- 
panies present and where there was a frank discussion relative to certain 
advertisements that had appeared which were very derogatory to law- 
yers. High resolutions were made at that meeting, as I recollect, by 
representatives of the banks and trust companies, that they would not 
offend again in that regard, and I believe that the advertisements that 
they had been in the habit of using were changed. I have not noticed 
any of them since. But nevertheless, this insidious whittling away of 
the business that ought to go to lawyers may be going on here just as 
it is in Hampden County and in Worcester County. It is a vital thing, 
of course, from the standpoint of the interests of the lawyer. 

A MEMBER.—Mr. President, wouldn’t it bring the matter to a head 
if I make this motion—that a committee of five be appointed by the 
president to consider this matter, take such action as is feasible and 
report later concerning the same? 

Mr. Dork VIELE.—I second the motion. 

Mr. MArr.—Mr. President, before a vote is taken I should like to 
-_ Mr. Avery what he has in mind as the positive action that we should 
take. 

Mr. Avery.—I have no recommendation. I know that the men in 
Hampden County are going to introduce a bill in the Legislature to better 
define what is the practice of law. We have no pride of opinion on any 
form of bill that we may introduce and we want all the help and assist- 
ance that we can get. 

R. My point of view is that this committee could 
assist Mr. Avery in his activities along the line he suggests and take 
other action that would not be committing this association to anything 
out of the ordinary. If it required before the next meeting of the 
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association any action of any representative body of the association, the 
matter could be brought to the attention of the executive committee. 

Mr. VIELE.—My purpose in seconding the motion was to have some- 
thing before the house. 

THE PRESIDENT.—So if we are going to do anything this committee 
if appointed must work very rapidly. Whether we are going to introduce 
measures or not, whether we are going to introduce any special measure 
directed against banks, trust companies and other corporations, or in a 
more general term, and whether or not there ought to be collective 
advertising by the association, are all important things. I am very 
glad to hear these questions discussed because it shows signs of life. 

Mr. AVERY.—Our committee will be very glad to step aside if the 
State Bar Association should think it wise to introduce a bill which 
would lead to better legislation than we have now, defining the practice 
of law. But we did not want to wait much longer and we wanted to 
start something. 

SECRETARY GRINNELL.—Before we go to lunch I would like to say a 
word on that. I am not at all sure that Mr. Avery is right about that. 
You have been considering this subject up in Hampden County recently, 
pretty seriously. It is known that you are active and I think that a bill 
coming from you up there would receive quite as much interest at the 
State House as a bill emanating from the State Association, particularly 
in view of the fact that this discussion has come so near the time of 
meeting of the Legislature. If such a bill is to be introduced on a 
sufficiently broad petition, any committee of this association could con- 
sider the matter and see what action, if any, should be taken. Of course, 
as I said earlier in the meeting, we have perhaps some 35 members of 
the association in this room, which is a very good number for discussing 
any subject, and we can have the report of the discussion printed in the 
QUARTERLY and laid before the whole membership of the association. 
But when it comes to actually moving on the details of any particular 
measure, of course those present are a small minority of the membership 
of the association, which includes now between one thousand and twelve 
hundred members. The time is pretty short for the association to under- 
take to initiate legislation and it would be much better, in view of the 
plan of the Hampden County Association or the group of lawyers up 
there, for them to initiate legislation as they were contemplating, and 
then have the whole matter considered by this committee in connection 
with that problem. Possibly other plans would be suggested to the 
Legislature and they could be taken up later. 

[A recess for luncheon was then taken.] 

The meeting was called to order by the President at 2 p. m. 

THE SECRETARY.—Mr. President, thus far the meeting has been 
somewhat of a harmony chorus. I would simply like to introduce another 
aspect of the problem which I think has to be considered. One or two 
members have been speaking to me about it during the lunch hour. One 
matter is that perhaps there is more talk about encroachment on the 
field of the lawyer than about the question of the public interest. I 
think that the Legislature is not so likely to be concerned, or the public 
is not so likely to be concerned, with the question whether these activities 
encroach on the field of the lawyer as with the question to whether 
they are in the public interest. You are very apt to run into a charge 
of being concerned in a “lawyers’ trust,” and the idea that lawyers want 
to confine certain activities to their own field is likely to be regarded as an 
undesirable thing. For that reason we should remember that the lawyers 
have not got a monopoly of a great many activities in life. I thought, 
merely to bring it into the discussion, since it is part of the discussion in 
other parts of the country, it might be interesting to call attention 
to certain paragraphs in a recent address published in the December, 
1930, number of the American Judicature Society Journal. This was an 
address delivered at Chicago by Mr. Beardsley, a former president of the 
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California State Bar Association, last August. The views expressed are 
his views and I am not expressing them as my views; I am merely calling 
them to your attention as views which are likely to be considered in any 
such discussion. He said in the course of his address: 

(Reading passages from page 131 of the “Journal” referred to copies 
of which have been recently sent to each member of the association.) 

I merely read those extracts to call attention to another aspect of 
this problem which the public and the Legislature are going to consider 
whether we like it or not. I do not say that all those things are justified 
or that the public’s views about them are justified. I do know that there 
is considerable comment about lawyers and it is not all favorable. I 
think that some of the aspects of this problem which Mr. Avery pre- 
sented so clearly this morning do go to the public interest, and that the 
emphasis on those aspects of it will go very much farther with the Legis- 
lature than suggestions that this, that or the other organization is 
encroaching upon the preserves of the lawyer. I do not think the public 
is concerned in the least with what happens to the lawyer as such. But 
as a part of the body politic, as a necessary part of the structure of the 
Government and of the sound administration of affairs in the community, 
I think the public cares a good deal about what happens to the lawyer 
when it is explained frankly to them. 

One of the great difficulties in this whole business is the lack of any 
judgment shown by these various organizations such as banks and trust 
companies in the way in which they go about these things and interfere 
with other people’s business and solicit it, so that instead of remaining 
in their own field they are creating a sense of dissatisfaction against 
their activities which resemble somewhat the excessive activities of the 
liquor dealers before the prohibition law. I think that it is a great mis- 
take, which should be emphasized in talking to any of these banks and 
trust companies, for them to discredit the legal profession. I think it is 
bad citizenship; it is bad judgment; it is bad from every point of view. 
There is nobody in the country who needs the legal profession and legal 
advice more than banks, trust companies, insurance companies and all 
these other organizations. For them to embark as they have done in 
the past and to some extent still apparently are continuing, upon the 
public disparagement of the legal profession, is a very short sighted 
policy. On the other hand, I think the bar will realize the fact that the 
public is not unduly convinced of the capacity of individual lawyers as 
business men, property managers and general administrators of the 
system of justice. 

Mr. Harry D. Linscott (Lynn).—Mr. President, what is the motion 
that we are now discussing? 

THE PRESIDENT.—There is a motion that a committee of five be 
appointed to consider this question and co-operate with the lawyers in 
the western part of the state and report to some other meeting of this 
association or possibly to the executive committee. 

Mr. LINscoTt.—For the committee considering the question, I take 
it that the two points that have been made by Mr. Avery are the correc- 
tion of what we have discussed as an abuse by legislation or by a public 
relations committee or by both; in other words, either by legislation or 
perhaps by counter advertising, or advertising in some way to restore 
the lawyer to public esteem. Of course the sort of public distrust of 
lawyers did not arise in this decade. It has been popular to take cracks 
at lawyers, I suppose, ever since the world began. And I take it no 
advertising that the Massachusetts Bar Association would see fit to 
make with its limited funds and the limited time that committees would 
give to the matter would have any great effect on what we all realize is 
going on. Can we really by putting out advertising in any form hope to 
compete with the tremendous flood of circulars, newspaper advertising 
and newspaper articles which today emanate from trust companies, 
banks and other agencies? Of course that is a matter to be studied 
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and considered. As far as any immediate action is concerned, it seems 
to me the only immediate action possible must necessarily lie in the line 
of legislation. When we undertake to do something in a legislative way 
we are not doing it for the purpose of reaching out or getting more 
business for lawyers in competition with trust companies or banks. I 
take it what we are doing and what we are really discussing here is the 
question of maintaining the standard of the legal profession, the economic 
standard of the legal profession. When we say that, we also mean the 
ethical standard, because if you break down the one you break down 
the other. I know of no way in which a profession or a class can be 
broken down faster, and I know of no way in which our ethical or 
economic standards can be lowered faster than by subjecting them to 
such unfair competition as the legal profession is today subjected to. 
By that I mean that, whereas it is not proper for lawyers, at least, out- 
wardly to solicit or to advertise, it is popular for the lawyer’s greatest 
competitor in the field of probate work to advertise. And accordingly, 
with our hands tied, we are subjected to the unlimited competition of 
banks, trust companies and other persons seeking a line of fiduciary work. 
If a committee is appointed I think that the time would be too short for 
it to draw any bill, but if the Hampden Bar Association has given the 
matter sufficient consideration to have prepared a draft of a bill, I hope 
that the committee will give that consideration before it comes up for 
consideration before the Committee on Legal Affairs or whatever com- 
mittee it goes before, and that this committee which we are about to 
appoint will call or suggest a meeting of the executive committee before 
the hearing to consider and discuss whether or not the executive com- 
mittee should not go before the legislature in approval of the bill. 

Mr. J. WESTON ALLEN.—This question of defining what is the prac- 
tice of the law is of course not a new problem in this Commonwealth. 
A generation ago, when Frank P. Goulding and W. S. B. Hopkins were 
joint leaders of the Worcester Bar, Mr. Goulding, when in the legislature, 
was interested in this same question and he drafted a bill which undertook 
to define what lawyers should do and others should not be allowed to do. 
The bill concluded, after reciting the things that should not be done, 
“unless a person has been duly admitted to practice law in the Common- 
wealth of Massachusetts.” The bill got along all right until the third 
reading—I am not sure but what it passed one branch of the legislature; 
but on third reading somebody got up and moved to amend it by adding 
the words “or carries a green bag.” And the legislature, who are not 
very sympathetic with lawyers, thought it was a good joke and adopted 
the amendment, and then they killed the bill. 

The question of the unfair position of the lawyer today in that he is 
not allowed to solicit business or advertise and those who are not mem- 
bers of the bar are permitted to solicit that same class of employment, 
is a very live question in the American Bar Association. We have had 
in the executive committee—I am not on the committee now,—but we 
have had several cases where we were dropping members of the American 
Bar Association on the recommendation of the Committee on Legal Ethics 
because they were soliciting or advertising. When the question has been 
before the committee it has been pointed out that in certain branches of 
legal practice advertising has been done, particularly by lawyers and 
firms in New Jersey that advertise for incorporating companies in that 
state and through their offices, and it has been pointed out that if these 
men whom we were about to drop were to be dropped a good many 
lawyers in New Jersey ought to be dropped for the same reason—and 
that was not confined to New Jersey. But the great objection made to 
dropping lawyers or censuring them for soliciting business is that the 
same business is being solicited by banks and trust companies, and there 
is a very strong feeling in the American Bar Association that that asso- 
ciation perhaps should take the lead either in counter-advertising or in 
taking steps to prevent the advertising that is being done by the banks 
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and trust companies. I think that it would not take much by way of 
concerted action by a group in the American Bar Association to get that 
association to head such action on behalf of the bar of the country. 

Mr. Grinnell has said what is most pertinent to my mind, in pointing 
out that we will never get anywhere in the legislature by going before 
the committees and advocating that the prerogatives of the legal pro- 
fession are being encroached upon or usurped by those outside the 
profession. The average legislator regards the lawyer as a select indi- 
vidual that is supposed to be getting large fees, and he has not much 
sympathy for him. If we ever do get any legislation through it will 
be exactly as Mr. Grinnell has suggested, by making the legislators 
realize that it is in the interest of the public generally that the work 
should not be done by those who are not members of the profession. If 
there is to be advertising, if there is to be action by the legislature, it 
can only be brought about, in my opinion, because it can be pointed out 
that in the administration of estates it is in the interest of the bene- 
ficiaries that the man who is making a will or creating a trust should 
select someone he knows to be the lawyer to act in respect to the 
administration of that estate or trust, and who he knows will be inter- 
ested in those for whom he is making provision. If the people realized 
that when they appoint a trust company as executor or trustee they do 
not know who is going to be the lawyer that is going to administer that 
trust—they do not know whether he is going to be interested in the 
beneficiaries—the father does not know whether the lawyer is going to 
care anything about his children—it will be somebody that he does not 
know at all,—then those who are interested will stop and think whether 
or not they want to have their estate administered, not in a sympathetic 
way by someone who has a personal contact and personal interest, but 
by someone who never will tell his wife or children anything about that 
trust. All of us here know, I think, of trusts administered by banks 
and trust companies where some trust officer is administering the trust 
today and a semi-annual or quarterly report comes to the beneficiaries. 
They do not generally gain much information by looking through that 
account and seeing what the investments are. If there has been a 
shrinkage, as there have been shrinkages this last year in these trusts, 
none of the beneficiaries know why it is and they do not know anybody 
to go and ask about it. There is not that contact with the family 
attorney or the personal trustee that they can go to and find out about it. 
It has got to be things like that that have got to be brought home to the 
people if we are going to effectively meet the advertising and the 
solicitation, the campaign that is being waged by trust companies to 
secure for themselves the positions of executor and trustee. 

Mrs. JENNIE LOITMAN BARRON.—I would suggest, in order to crys- 
tallize into action the prevalent opinion as expressed here and of those I 
know who would express it if they were here, that the scope of this 
committee be not limited as Mr. Linscott suggested at all, but that it be 
given full power to make recommendations, either as to advertising or as 
to legislation or in any other of those ways that Mr. Avery suggested, 
and report to our executive committee, which shall have full power to 
adopt any of those recommendations. I believe that even if we do not 
accomplish anything by legislation, this airing of our problems will have 
a salutary effect, and that, perhaps, because of this indirect influence the 
banks, the trust companies and the insurance companies and the various 
trade organizations will take heed and that we will accomplish something 
in this way even if we are not able to get any legislation this year. I 
trust that the person who made that motion will amend his motion so 
that the committee that is to be appointed shall report to the executive 
— with full power to the executive committee to proceed as they 
see fit. . 

THE PRESIDENT.—Mr. Hitchcock, who made the motion, was obliged 
to leave, but I think there is no doubt that he would accept the suggestion. 
All that that motion means is that instead of reporting to the next meet- 
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ing of this association the committee is to report to the executive com- 
mittee, which is to have full power, it being so difficult to get another 
meeting of the association in time. Is there anything else to be said on 
the subject? 

Mr. SHRIGLEY.—Mr. President, Mr. Allen has voiced the ideas which 
I had in my mind to a great extent. I feel that at the present time the 
greatest stride forward that we can make is through this committee in 
co-operation with the Hampden County Bar. There is no question but 
what it has been demonstrated here today that there are persons prac- 
ticing law to all intents and purposes who are not members of the bar. 
Conditions have changed in the last few years. We have made progress 
in a great many ways. Whether the law has or not is questionable. But 
so far as the practice of the law is concerned, what constitutes practicing 
law and what does not is in rather a nebulous condition. It therefore 
does not seem inadvisable, in order that the public may be protected, that 
a legislative definition be obtained from our legislature as to just what 
constitutes the practice of the law.. It will be argued that there is 
enough law already, that we can determine what is and what is not 
practicing law, and that if any person or corporation or institution is 
practicing law in violation of our statute, a prosecution of that firm or 
that corporation or that association may be instituted. That sounds all 
right, but who is going to do it? What is everybody’s business is no- 
body’s business. We really do not know what is and what is not 
practicing law under the conditions, complex as they are, which exist in 
this Commonwealth today. So in order that the public may be pro- 
tected against associations or corporations which advertise for law 
business, it seems to me that we as part of the arm of this Government 
should ask from the legislature a complete definition or such a statute 
as may bring about the result so that we may be enlightened, and the 
public may be protected as to what constitutes the practice of the law. 
It is not that we fear encroachments. That may be a secondary matter. 
But our duty is primarily to see that the public is protected and that we 
are instructed as officers of the court as to what is and what is not the 
practice of the law. I think this committee that has been suggested here 
can do a great deal of good in co-operation with the Hampden Bar Asso- 
ciation not only in framing this bill—because it will be a delicate instru- 
ment to frame—and after it has the approval of the executive committee, 
then the next thing is to make a proper presentation of the problems 
which are confronting us before the Committee on the Judiciary. I think 
we are taking the right step. 

With regard to collective advertising, I think, perhaps, that is not a 
matter which ought to be considered at this time. I think our attention 
should be focussed on the problem which has been so ably presented by 
the first speaker today. 

THE PRESIDENT.—Any other discussion? As the Secretary says—we 
cannot expect the legislature, the great majority of whose members are 
not lawyers, to shed any tears for the lawyer. It seems plain enough 
that the thing that we must do is to convince the legislature that while 
the legislation that we may desire would be beneficial to the lawyers, it 
really would be beneficial to the public. As Brother Linscott has said, 
it has been a fashionable thing for a long time to throw brickbats at 
lawyers, and I suppose it always will be the chief indoor sport of a great 
many people who are not lawyers, and especially of those who have had 
some unfortunate experiences with them. But nevertheless, if we can 
make the legislature see that it is for the interest of the people that only 
lawyers practice law, we will avoid the impression that we were doing 
some special pleading here for the lawyers alone. 

The statutes as we now have them, Chapter 221, Sections 46 and 47, 
give the corporations great latitude. 

I think there are practical difficulties in the way of a statutory 
definition of what “practicing law” means. It might be better to have a 
general statute saying that such persons shall not practice law, and not 
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attempt to define it. Then when a prosecution is started against a cor- 
poration that has offended, let the Supreme Court in each particular case 
say whether or not the facts proved in that case constitute the practice 
of law. Certainly all of these things exempted in Section 47 constitute 
the practice of law. Titles, advice through newspaper columns and all 
that, are practicing law, and yet under that statute they have a right 
to do it. Are you ready for the question? [Calls of “Question.”] The 
motion is that the chair appoint a committee of five to consider this whole 
subject of the practice of the law by persons or corporations not entitled 
to practice law, and to co-operate with the committee of the Hampden 
Bar Association and to report as soon as may be to the executive com- 
mittee of this Association, which would have the authority then to adopt 
such measures as might be deemed best. [The question was put.] It 
appears to be a unanimous vote.* 


DISCUSSION OF THE SIXTH REPORT OF JUDICIAL COUNCIL. 


THE PRESIDENT.—Now the other topic on the program is the report 
of the Judicial Council and the report of the Committee on Legislation 
on the recommendations in that report. 

Earlier in the day, through Judge Brackett, the chairman, the Com- 
mittee on Legislation made a report practically approving of the various 
recommendations of the Judicial Council in its sixth report, with the 
exception of the draft act relating to interrogatories of deceased persons. 
Of course the whole report will be thrown open for anyone who wants to 
discuss it, but this particular act was not approved by the committee. 
The draft act is as follows: 


“Section 1. Chapter two hundred and thirty-three of the 
General Laws is hereby amended by inserting after section sixty- 
five the following new section sixty-five A: 

Section 65A. If a party who has filed sworn answers to in- 
terrogatories, dies, so much of such answers as the court finds 
have been made upon the personal knowledge of the deceased shall 
not be inadmissible as hearsay or self-serving if offered in evidence 
by a representative of the deceased party.” 


The reason for that plan was that we were told at one of our meet- 
ings in the Judicial Council—I think by one of the judges of the Superior 
Court, or at any rate by a lawyer—of a case where there were no wit- 
nesses whatever to the accident. The case was pending in court. The 
plaintiff had been interrogated by the defendant and had answered under 
oath, and those answers were on file in the case. The plaintiff died while 
the case was pending. The result was that when the case was reached 
for trial there was a verdict directed for the defendant, because there 
wasn’t any testimony or any evidence or any witnesses at all to sustain 
the plaintiff’s case. It was suggested that in a proper case the judge 
ought to be given the discretion of going over those answers and admit- 
ting those that he found were made of the plaintiff’s own personal 
knowledge, in order that the case might not fail for lack of some evi- 
dence. There was quite a discussion about that and as I recollect it, it 
was intended to be limited to just that particular kind of case where 
there were no other sources of testimony or evidence. Apparently this 
act leaves it entirely to the discretion of the judge and we assume that 
the judge would not allow such answers unless it was the only resource. 
The matter is open for discussion. 











*The president subsequently appointed the following committee:—James E. McConnell 
of Boston, chairman; Linwood M. Erskine of Worcester; Harry D. Linscott of Lynn; 
Albert M. Chandler of Boston; Harris M. Richmond of Boston. 

The bill subsequently introduced by Mr. Avery and others and printed as House No. 
499 and another bill introduced by Mr. Paul A. Dever and printed as House No. 175 
are reprinted at the end of the report of the annual meeting. 
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SECRETARY GRINNELL.—Perhaps I might add a word by way of fur- 
ther explanation, as I remember the situation. As Mr. Mansfield says, 
we did have one or two of the judges and also Mr. McDermott the equity 
clerk, before us. It was in connection not merely with this proposition 
but with a very much broader plan in a bill which was pending before 
the legislature, which happened to be called to our attention informally 
by a member of the Judiciary Committee, and the discussion related to 
that whole bill which among other propositions would have made admis- 
sible without restriction all the answers in favor of the party making 
them, whether he was alive or dead. The Judicial Council was much 
opposed to that proposal and so voted. The one part which did appeal to 
them was this one that Mr. Mansfield has described, which related to a 
case where there had been sworn answers and the party had died after 
making them. In drawing that statute it was drawn in the same form 
as the statute about declarations of deceased persons and business entries 
or accounts were drawn; that is to say, it was not made affirmatively ad- 
missible in any mandatory form, but objections to its admissibility were 
removed by the statute. It was provided, as in these other statutes, that 
the answers should not be inadmissible because of the rules of evidence 
which would otherwise apply, such as the rule against self-serving 
declarations, etc., thus leaving it to the judge to make a preliminary 
finding whether the particular answer was based on the personal knowl- 
edge of the deceased before he admitted it at all. If thus admitted it 
would be subject to argument, of course, as to its weight, but it would 
not be inadmissible on the ground that it was self-serving if it was 
made by a man who had since died. There may be differences of opinion 
on that matter. The judgment of the Committee on Legislation was 
against it. Whether or not the explanation as to the views of the Coun- 
cil will have any effect on the judgment of those gentlemen or those 
present, I do not know. 

Mrs. BARRON.—May we know the reason on which the objections 
of the Committee on Legislation were based? 

Mr. LINScoTT.—Judge Brackett, who is chairman of our committee, 
was unable to stay and asked me to explain why the committee took that 
position. I told him I was willing to do it because I had felt favorably 
inclined to the recommendation of the Judicial Council, but I did not feel 
that I had a strong enough opinion about it to disagree with the report 
of the committee. As we discussed it, when a. party files interrogatories 
to one of the other parties in the case, and when that party comes to his 
lawyer’s office to sit down and answer the interrogatories, he generally 
puts his best foot forward. Declarations of deceased persons are admis- 
sible under certain restricted circumstances. Here is a case where the 
declaration of a deceased person becomes admissible if made in the form 
of answer to an interrogatory after the litigation has begun with respect 
to the matters in issue in the litigation, made in conference with his 
lawyer and made for the express purpose of answering questions that 
had arisen in the course of that litigation. The committee felt that it 
opened the door widely for self-serving statements in the nth degree, 
and they doubted whether that was a good thing. There are several 
other members of our committee here and if I have omitted any of the 
aspects that we discussed, they will add to them. I myself do not feel 
so strongly on the question one way or the other but that if the Asso- 
ciation felt that if our committee ought to favor the bill I would be glad 
to do my part for it. 

Mr. LAURENCE CURTIS, 2nd.—Mr. President, as a member of the 
committee who voted against approving this proposition, may I express a 
little differently one of the things that Mr. Linscott has suggested. I 
think the committee felt that this draft act departed from two principles 
that have usually been followed. In the first place, as just stated, it 
permits the use of a declaration of a deceased person made after the 
commencement of the litigation. The second principle that seemed to be 
violated was that this is an entirely new departure in the use of inter- 
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rogatories. Heretofore interrogatories have been of use to the side which 
asks the questions—to the interrogating side. This is a suggestion that 
interrogatories in this particular case shall be of use and be relied upon 
by the side which answers the questions. I think those are the two rea- 
sons which prompted this committee to vote as they did. I agree there is 
a hard case if all the witnesses happen to die. But I wonder if this is 
not an example of a hard case that is apt to make some bad law if this 
legislation is adopted. 

Mr. DUNBAR F. CARPENTER.—As another member of the Legislative 
Committee I would like to add a word. Anyone who has had experience 
with the present act allowing declarations of a deceased person made 
before litigation commenced, knows the tremendous weight given by a 
jury to those remarks and how easy it is for the lawyer to speak of a 
dead person in such tones and in such a way that it is difficult for the 
other side to make any impression. Here is a dead man who cannot 
speak for himself; you cannot attack him. So what he says, I think you 
would find, would be be accepted pretty much by a jury. 

It is a case, as my brother Curtis has pointed out, where the declar- 
ations are made expressly by the person to put forward the best side of 
his own case. It seems to me if you allow answers like that to go in, 
you are practically allowing the case to be decided on the answers made 
by the deceased person, for the reason that the opposing counsel is in a 
very difficult position in combating those answers at all. If he says the 
dead person was lying, why, there he is in difficulty right away. What 
can he say? He can hardly explain them away, so the jury takes them 
at more than their face value. So you are giving to the representatives 
of the deceased party an advantage which it seems to me is almost im- 
possible to overcome, particularly if there is no convincing evidence the 
other way. And the evidence the other way has to be mighty convincing 
to remove from the minds of the jury that indefinable influence that 
necessarily comes from reciting a statement made under oath by a per- 
son who is now gone, who cannot be cross-examined and upon whom it 
is not expedient for the attorney on the other side to cast any reflections. 

Mr. SHRIGLEY.—As another member of the Committee on Legisla- 
tion, I also felt that this sort of legislation might open the door to fur- 
ther legislation along the same line which might prove unfair to the 
other side. We all know the circumstances under which interrogatories 
are answered. The client is generally brought in and very often he will 
state in conference with his attorney just enough so as to create liability 
or no liability as the case may be, and the important parts of the actual 
facts are omitted. It seems unfair to deprive the other side of the right 
to cross-examine on those facts, and as has been said, to allow counsel 
for the deceased man to argue on that answer. Such a case as has been 
described by the president is of course most unusual, and such a situa- 
tion may never occur again. The way I felt about it was that there was 
no urgent need for this kind of legislation at this time. 

SECRETARY GRINNELL.—I think that we have ascertained the fact 
that the members of the Committee on Legislation acted upon very rea- 
sonable grounds. This whole matter is a question of judgment and, after 
all, it is one of the relatively minor recommendations in the report. 
Perhaps if any of the members have any suggestions or discussion on 
some of the other recommendations in the report of the committee, it 
would be well to proceed to those matters and then if there is to be any 
action on this measure, we could take that later. 

THE PRESIDENT.—Mrs. Barron, did you wish to be heard? 

Mrs. BARRON.—I will defer being heard until the suggestion that 
Mr. Grinnell has made is acted on, which I think is a good one. 

THE PRESIDENT.—Is there anybody present who wishes to speak on 
any other part of the Judicial Council’s sixth report? 

Mr. CurtTis.—There is one thing I would like to mention which has 
to do with one of the subjects dealt with in this report. One of the sub- 
jects has to do with a uniformity in practice and procedure in the courts, 
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discussed on pages 55 and 56. The other had to do with revision of 
writs. My suggestion is that we recommend that there be a form of 
writ in use in the district courts that can be filled in by the lawyer so 
that it can be used in any of the district courts. I understand that 
these writs have to be under the seal of a court. I am suggesting that 
that provision be amended, if amendment be necessary, to permit a com- 
mon seal for the district courts of the state, so that a lawyer, if he hap- 
pens to have a writ to bring in some outlying district court, will not have 
to try to find a writ from that court. It would be a great help to mem- 
bers of the bar not to be obliged to have complete files of writs or to 
telephone to an outlying district court to get the proper writ. I would 
like to bring that up for discussion and see if there is any difficulty in 
the way of having a common form of writ. 

THE PRESIDENT.—We might run into a constitutional difficulty. The 
seal in certain of the writs so required in the constitution. I don’t know 
whether that would extend to district courts or not, but it may be im- 
possible to have a general seal for all district courts without a consti- 
tutiona] amendment. 

Is there anything to be said on either of these two topics, the re- 
vision of writs or the uniformity of practice in the district courts? 

SECRETARY GRINNELL.—Are there any questions in regard to any of 
these recommendations which, now that you have a couple of members of 
the Judicial Council here, you would like to ask them about? 


DISCUSSION OF ADMISSION TO THE BAR. 


Mr. DUNBAR F.. CARPENTER.—I should like to ask the Judicial Coun- 
cil’s views on legal education. I do not get them very clearly from their 
report on admission to the bar. It would seem to me that they seemed 
to think education is not a very necessary thing for the lawyers. 

MR. PRESIDENT.—If that is the impression that our report created, 
it is a very erroneous one. 

Mr. CARPENTER.—I will call attention to the words that I have par- 
ticularly in mind. [Examining report.] 

THE PRESIDENT.—While Mr. Carpenter is looking for that I may 
say this: For the first time, I think, we have put in print in figures and 
in the form of a graph or chart, the percentages of successful applicants 
during the last ten years from the five chief law schools that feed the 
Massachusetts bar. Of the applicants from Harvard Law School in the 
last ten years, 89 per cent have been successful; Boston University, 59 
per cent; Northeastern, 41 per cent; Suffolk Law School, 38 per cent; 
Portia Law School, 46 per cent. I think this is the first time that the 
percentages of the schools have been mentioned. 

Now, Mr. Carpenter, what did you find there? 

Mr. CARPENTER.—Well, this is what I had in mind [reading from 
report of Judicial Council, pp. 32-33:] 


“A suggested remedy, much in vogue, is to raise the require- 
ments, directly or indirectly, that only persons of a given amount 
of collegiate study may enter the bar. Obviously, this reduces the 
risk of examination leakage. We are not prepared to favor any 
such limitation of opportunity, nor do we think that public opinion 
in this state now favors it.” 


And then it goes on to point out what you have said—to show that of 
the non-college applicants, only a small proportion are admitted. 

A point that I think has not been sufficiently considered has to do 
with the applicant himself. As I understand your report, you would 
have everything turn upon examinations made after three years of 
study. Up to that time the candidate or the applicant can go ahead as 
he wishes. Whether he is going to be qualified to pass those examina- 
tions is of no interest to anyone but himself. Then when he comes up 
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the examiners are to make drastic examinations and weed out the unfit. 

Now it seems to me that that is pretty hard on the 60 or 75 per cent 
of the candidates who are going to be weeded out. Those young men 
and those young women are giving three years of their time at least to 
the study of the law, four years in some of the schools. Many of them 
are working hard. They are also carrying on their ordinary duties of 
life and earning their way as they go. They are paying considerable 
sums in the course of four years to the law schools that they are attend- 
ing, and then when they come up to the critical moment they are to be 
put through such a strenuous examination that only one in three or one 
in four can hope to pass. 

It does not seem to me that that is fair to the applicant. That is 
what bothers me about your report. I do not care about the college 
requirement; you can get around that in some other way. But I think 
there ought to be some preliminary step that an applicant, a man who 
wants to practice law, should be forced to take before he begins his 
course of study for an examination in which we will say 60 per cent of 
the cases he is not going to pass. Perhaps he should be required to 
register with the Board of Bar Examiners before he enters on the study 
of law. That is the Pennsylvania idea, I think. Perhaps he should then 
be asked to pass some examination in the rudimentary branches; not the 
law, but his general education. But I do not think that you have 
answered your problem when you simply say, “This is a free-for-all; 
spend your three or four years, pay your money to your law schools, then 
when you get up before this Board of Bar Examiners we are going to 
chop the heads off two out of three or three out of four.” It does not 
matter what the proportion is, it is just as hard for anybody when he is 
one out of a hundred, when he has given his time and attention to what 
often proves in the case of a great many to have been a hopeless quest. 

Mr. SHRIGLEY.——Those percentages which you have mentioned repre- 
sent the first attempt to take the examination? 

THE PRESIDENT.— Yes. 

Mr. SHRIGLEY.—The complexion of the situation is completely 
changed if you analyze the failures on the first attempt of those who 
subsequently actually get admission to the bar; in other words, the “‘re- 
peaters” who eventually have succeeded in becoming members of the bar. 
So that I do not think your percentages there perhaps give an accurate 
picture of the situation with regard to the candidates for admission. 

THE PRESIDENT.—The percentages I have given represent the first 
attempt. The table of re-examinations from 1910 to 1929 inclusive [re- 
port of Judicial Council, p. 30] shows that of those making a second 
attempt, Harvard had 58; third attempt, 6, and after that Harvard does 
not appear again in that list. In other words, 89 per cent passed the 
first time; of those that were left, 53 passed the second time, the re- 
maining 6 passed the third time, and they do not appear any more. 

SECRETARY GRINNELL.—Of those who had been re-examined? 

THE PRESIDENT.—Yes. Of Boston University there are 323 on the 
second, 155 on the third, 58 on the fourth, 31 on the fifth, 12 on the sixth, 
9 on the seventh, 5 on the eighth, 2 on the ninth, 3 on the tenth and 6 in 
later examinations. 

Northeastern, 382 on the second, 125 on the third, 64 on the fourth, 
35 on the fifth, 25 on the sixth, 12 on the seventh, 11 on the eighth, 7 on 
the ninth, 2 on the tenth and 23 later. 

Suffolk, 541 on the second, 233 on the third, 129 on the fourth, 84 on 
the fifth, 47 on the sixth, 34 on the seventh, 23 on the eighth, 18 on the 
ninth, 17 on the tenth and 36 later. 

Portia, 114 on the second, 42 on the third, 16 on the fourth, 4 on the 
fifth, 3 on the sixth, 3 on the seventh, 1 on the eighth, 2 on the ninth, 
1 on the tenth, and later zero. 

Now as to Mr. Carpenter’s allegation that apparently we do not 
favor education. We do not say that. The Judicial Council is against 
making it a requirement that an applicant must have a college degree 
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or that he must have two years in a college. We do not say that he 
cought not to have that much education or that he ought not to be suffi- 
ciently educated to be able to assimilate the law when it is presented to 
him. But we do not want to go on record as saying that he must have 
a college degree or two years in a college—a far different thing from 
saying we do not think he ought to be an educated man. In one of the 
law schools, under our present general education required in the statute, 
which is two years in an evening high school or school of equal grade,— 
in one of the schools they take students who have had practically no edu- 
cation whatever and they attempt to carry those students along, giving 
them a general education at the same time that they are trying to teach 
them law. So that the mental and intellectual training that such a stu- 
dent should have had before he applies himself to the law, and which he 
ought to have, of course, before he can understand what the law is about, 
he does not get before he starts, but he carries it along with his at- 
tempted learning of the law. If before he graduates from that school he 
has acquired what they think is equivalent to two years in an evening 
high school, then he passes their requirements for general education. A 
great many states that have a general education requirement insist that 
the general education must be obtained before they start to study law, 
which of course, is a reasonable requirement, because one must know 
something. I saw a pamphlet the other day that I quoted at lunch. In 
the words of Mark Twain, “A man ought to have enough education so 
that he would not have to put out his tongue while he was writing his 
name.” It seems as though one ought to have the two years in an even- 
ing high school before he starts to attempt to comprehend abstruse legal 
questions. But the difficulty in Massachusetts, one of the chief diffi- 
culties, is in the statute on genera! education. The educational require- 
ment is not a requirement of the bar examiners. That is something we 
have tried to improve in the legislature. We could not even get the word 
“evening” stricken out of the general statute. We could not even make 
it equivalent to two years in a high school. Everyone knows that two 
years in a day high school is equivalent to about five years in an evening 
high school, because the hours in an evening high school are only about 
two a night and they only have a short term of months. But it is a very 
difficult thing to get any amendment through the legislature which would 
raise the bars at all in Massachusetts. 

Mr. CLAUDE L. ALLEN (Boston).—I happened to be a member of the 
Senate some years ago, and I recall in a general way some of the argu- 
ments that were presented by the champions of the poor boy who had 
no opportunity to get an education till he came up there to study law. 
In view of the President’s remarks I am willing to accept his explana- 
tion as covering fully that point. I do want to say that I think it has 
been a very strong piece of work on the part of the Judicial Council to 
present in the way they have in that report this discussion in reference 
to admission to the bar and the requirements. I feel very strongly that 
a substantial change is necessary or advisable in the present system. I 
am not at all certain that any legislation is necessary. But I have had 
occasion to observe a few specific cases in the past few years which seem 
to me to indicate that some change would be advisable. I know one young 
man, a fine appearing young man. I have had occasion to observe his 
legal ability and to know what he can do. He is better grounded in the 
law and in my judgment a better lawyer today than the average young 
lawyer who has been practicing say a couple of years and yet he does 
not seem to be able to pass the bar examination. He has taken it several 
jg tng = with him about it. He says, “You go there for 
1g! . naturally rather nervous. I go in there; I am all 
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nerved up and tense. I write for eight hours. My hand is so cramped 
that during the last part of that eight hours I can hardly move my hand 
over the paper to write the answers, to say nothing of concentrating in- 
telligently upon what the correct answer is.” I think that might be true 
of most of us if we had to write for eight hours. To be sure, there is an 
intermission of an hour or two at noon, but it is hard for them to get 
much relaxation, realizing that they are going back for several hours 
more grind in the afternoon. 

Now I believe if that young man could be seen by some members of 
the Examining Board and talked with personally and questions asked 
him to bring out his general knowledge of the law, he would convince the 
Bar Examiners that he was a fit candidate for admission to the bar and 
that he would be a credit to it. 

On the other hand, I had recently a young man come into my office 
and apply for a position. He had graduated from a country high school 
and passed the bar the first time he took the examination. I talked with 
him at some length—not because I was interested in considering him as 
an applicant, because everything about him seemed to me highly against 
his ever making a success of the law. There was nothing about his ap- 
pearance or his general manner of presentation of anything or his dis- 
cussion that would ever inspire confidence, it seemed to me, in anyone to 
seek legal advice from him. But somehow he got by the bar the first 
time. As I thought of those two cases particularly it seemed to me 
there was something wrong here somewhere which a personal contact 
would overcome. 

I understand that the Bar Examiners are considering some proposi- 
tion at this time of having assistance in the marking of the papers in 
order that they may personally give more attention to suggestions that 
your Council has made of seeing the applicants personally and asking 
them oral questions. And I hope and I feel that this report will be of 
immense assistance in bringing about some changes of that kind which 
will be really beneficial to the standards of the bar. 

SECRETARY GRINNELL.—I have never believed in an absolute arbi- 
trary requirement of a college degree or two years in a college. I 
do not believe in it now. Whether or not in the future the community 
might conceivably be forced to some such requirement in the public in- 
terest, I do not pretend to say. But I do not myself believe in it at the 
present time, either in practice or in theory. I do believe, however, in a 
more thorough examination of men, and I think the present system of 
thirty questions in a single day of eight hours is a weak system of ex- 
amination. I appreciate what Mr. Carpenter has said in regard to the 
possible hardship on some of the individuals who are trying to prepare 
for the bar. I think his suggestions are well worth consideration, be- 
cause this whole subject, as the Judicial Council has stated in its report 
—this report is not a final disposition of every aspect of this problem. 
We think it is a matter which may remain under consideration of the 
Judicial Council for several years to come, as it has been for several 
years in the past all over the country. 

As to the hardship aspect of it, I do not think that the hardship 
would be any greater than it is today, because the young or older men 
or women who are preparing for the bar today do not know where they 
are at until they take the examination after they have been at it for 
two or three years. The suggestion that there should be a stiffer exam- 
ination as to their legal qualifications and that it should include an ex- 
amination of their ability, for instance, to use law books, if it can be 
worked out, and to express themselves orally or in writing in the Eng- 
lish language, it seems a reasonable part of the legal qualifications, 
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without going into any general educational requirements. There are 
certain things besides some specific rules in the law of torts or con- 
tracts which are involved in the ability to practice law in the Common- 
wealth of Massachusetts, and one of them is the power to use the Eng- 
lish language in speaking and writing well enough to be understood. 

The suggestion that there should be a more thorough examination 
into the legal qualifications of the applicants seems to me one which is 
certainly likely to give warning in advance to those who do not think 
they would have a chance to prepare for it. It is no harder on them than 
the present situation under which some six or seven hundred out of the 
eleven or twelve hundred applicants fail every year. That they do get 
through as the result of repeating seems to be shown by the figures of 
our report, so that most of them eventually get into the bar. There is a 
considerable leakage. Now if they are going to keep on repeating, as 
was suggested somewhere, they might just as well do some of that work 
before they take their first examination. A thorough examination would 
probably bring that sort of thing out. It may be true, and has been 
suggested and is being tried in some of the other States, that some form 
of registration and consequent supervision from the beginning of the 
study of law might be advisable, might be practicable and might be in 
the interest of the young men and women who are thinking of practising 
law as well as in the public interest. That is a thing which is open to 
discussion. They might get some views in regard to it which would 
help them in deciding one way or the other. Whether it would be ad- 
visable I am not prepared to say, but it is one of the suggestions which 
has been made. It has been made in print and I think it was one of the 
suggestions which was made by the committee of this Association in the 
printed report a year ago—some form of preliminary registration and 
consequent supervision. 

There may be other suggestions and if any of you have any to make 
in regard to the subject at any time, I hope that you will not hesitate to 
send them in for the consideration of the Judicial Council. As I say, 
this is a subject of continuing consideration. 

Mr. Linscott.—Has that graph been published in the press? 

Mr. GRINNELL.—No, it is simply in the report. 

Mr. LINscoTT.—It seems to me it is pretty difficult to set a standard. 
Even if besides a verbal examination we had an inspection committee, it 
would be difficult to tell from any individual feature or manner or bear- 
ing how much gray matter really exists in the portion of their anatomy 
that they call “brain.” This young man that Mr. Allen spoke of who 
came into his office and did not appear to have any of the qualifications 
of the lawyer at all, may turn out to be one of the best lawyers. For 
those reasons it is difficult, of course, to get the legislature to put a great 
deal of restriction on a man. 

One of the difficulties, it seems to me, that has to be contended with 
is the factory methods used by private law schools to convince the youth 
of the country that the road to success lies in taking a course in that 
particular institution. I hope when the Public Relations Committee, if 
we have one, gets working, it will endeavor to think up ways to offset 
the advertising of those institutions. 

It seems to me if I were on that committee, one of the first things I 
would think of would be to endeavor to bring to the attention of the 
public press some of the facts that appear in the graph and in that por- 
tion of the Council’s report. 

Mr. SHRIGLEY.—In 1925 you gentlemen will remember that the Bar 
Examiners decided to declare null and void the bar examination of Jan- 
uary, 1925. It was my duty to investigate the fraud involved in that 
examination. The result of my investigation was that eleven persons 
were indicted in Suffolk County for conspiracy to perpetrate a fraud 
upon the Commonwealth. I felt at that time and I have felt ever since 
that such a condition of affairs as was uncovered by that investigation 
would never have been possible had the Bar Examiners, with the ap- 
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proval of the Supreme Court, instituted a part written and part oral 
examination of applicants. I think that a great step forward, a great 
step to do away with unfit members who happen to get in through the 
written examination, will be to have a part oral examination of every 
candidate. Of course it means more time to be devoted to it by the Bar 
Examiners, but what of that? Let their salaries be increased and let 
them take all the time that is necessary. If that is done I believe that 
the whole personnel of the bar will be materially changed. I do not be- 
lieve that it is a fair test of a man’s ability or capability of practicing 
law to have a written examination alone. There are many other things 
to be considered, especially when we have in our midst these so-called 
cramming schools that will take an applicant for admission a few weeks 
or a few months in advance of the examination and put him through an 
intensive study of prior examination papers, which they have got for 20 
or 25 years back, reviewing those questions which have been propounded 
in the past and the proper answers to them. There are bound to be 
some of those questions and perhaps a great many of them in the next 
examination papers, because it is only reasonable to suppose that a great 
many questions are repeated. Then considering the great number of 
persons applying for admission, I believe that the identification of the 
applicant is a matter about which the Bar Examiners should be more 
careful. I believe there have been many instances where the applicant 
himself does not take the examination. I suggested to the Bar Exam- 
iners at the time that I was investigating these frauds the necessity of 
having a picture of the applicant on the paper, so that the monitor going 
up and down the room could identify the man who is taking the exam- 
ination with the man who was the applicant. But the situation which 
was uncovered at that investigation was one which, if the cases had not 
been nol prossed and had gone te trial, would have startled the com- 
munity. That perhaps is the reason why you and I and everybody have 
seen the personnel of the bar go down hill the last few years. I have 
been at the bar 20 or 25 years and I have noticed a tremendous change. 
I believe the reason for it is the method in which the examinations have 
been conducted up to the present time. 

THE PRESIDENT.—Brother Carpenter made the criticism that any 
drastic change in the requirements would be unfair to those who had al- 
ready commenced the study of law understanding that they would go 
through their entire course without having any changes, and he suggested 
that such a change ought to be deferred for a few years. I mentioned 
that to Mr. Hitchcock, who was at the table where I sat today. He 
thought that any statutory change might possibly be deferred to cover 
only those who begin the study of law after the statute is changed, but 
that any change made by the examiners, intended merely to elicit from 
the applicant the amount of law that he knew, was entirely fair to put 
into effect at any time. I suppose that is true—that if the new kind of 
examination that the Examiners adopt is merely to find out how much 
law a man or woman knows, and merely for the purpose of ascertaining 
whether the applicant is fit to practice law, there could not very well be 
any objection to that. But if there was to be any substantive change in 
the statute—for instance, like college requirements or anything like that, 
it ought to be deferred until after those who have already started had 
completed their courses. 

_ _ MR. CARPENTER.—I believe that that is a universal practice. For 
instance, in New York, where they have lately put in a part-time col- 
lege requirement—I don’t know how long,—it was not put in effect im- 
mediately but notice was given three or four years ago that beginning 
this year no one would be received without a certain minimum require- 
ment of education. 

_ SECRETARY GRINNELL.—I do not think we want to get any impres- 
sion that any such proposition is before the Association or the com- 
munity or the legislature. There is no suggestion made here that there 
should be any change in the statutory requirements. The suggestion is 
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that there should be a more thorough examination in the things that the 
proposed candidates are now studying, and that they propose to ask the 
community to admit them to practice on for the rest of their lives. No 
young man, woman or child has any vested right to have his examina- 
tion in legal subjects limited to eight hours of legal questions. He has 
no vested right in being exempt from oral examination. He has no 
vested right, moral or any other kind, to be exempted from as stiff an 
examination to find out what he knows as the community thinks advis- 
able. I do not think there is any reason of sympathy whatever which is 
to be considered on that aspect of the problem as compared with the 
interest of the public. There is no need of postponing anything of that 
sort, and that is all that is suggested. It certainly is no harder than 
the present system on any hopeful students of the law. That some of 
them may have to face more of an examination than they anticipated 
when they began does not mean that they have got to face any more of 
a problem of preparing themselves on those subjects than they have 
today. It is not that I do not appreciate the difficulties of some of these 
young men and women who are trying to study law, and it is not that I 
do not think a great many of them are unfortunately misled into trying 
to study law when they are not fitted for it. But the community cer- 
tainly has the right to make every reasonable examination of their 
qualifications before it admits them, within the existing standard. 

As to one suggestion which Mr. Linscott made, of course it is diffi- 
cult to set up a fixed standard where you have a written or an oral ex- 
amination. But it is no more difficult, I take it, than a great many other 
things that have to be decided in life as between this man and that man 
and the other man. As we have stated in the report, it has been the 
practice here for 25 years to admit applicants to the bar almost exclu- 
sively on paper and perhaps, as Mr. Shrigley said, that is one of the 
fundamental causes of trouble. There is no reason why the Bar Exam- 
iners should not eventually see whom they are dealing with. As stated 
in the report, courts are not expected to decide cases “behind a screen.” 
They see and hear what they are supposed to act upon. There is no 
practical reason why the Bar Examiners and others charged with the 
examination process should not hear and see the persons whom they are 
supposed to be passing upon. 

Mr. LAWLER.—I did not intend to speak upon this question, but Sen- 
ator Allen started my mind to working. I believe that the present 
method of examination for admission to the bar is all wrong. I do not 
think that putting upon the papers trick questions for students who are 
being examined for admission to the bar is a fair test of their ability. 
Like Senator Allen, I know a young man who has as fine a classical 
education as any man could wish, who stood high in college, graduated 
with honors, took a three years course in the Boston University Law 
School, stood high, got his degree of bachelor of laws and his diploma, 
and took the examination for admission to the bar. He failed, or at 
least he was not named as one of those who were entitled to be admitted. 
He felt so badly about it that he sent for his answers to the questions 
and submitted them to me. I went over them carefully and I was satis- 
fied he had passed a splendid examination. I suggested to him that he 
go to as able a lawyer and a man who knew the law as well as anybody 
I knew of, to have him also pass upon the examination. After examining 
those answers this gentleman came into my office the following day, 
knowing I had sent the young man to him, and said to me, “That young 
man has passed a splendid examination. He got 85 or better in that ex- 
amination.” But he was not one of the favored ones that was admitted. 
You cannot make me believe that when seven or eight hundred students 
take an examination and only about 125 of them are admitted or recom- 
mended for admission, that it is a fair test of their knowledge. It looks 
to me—and I have been satisfied in my own mind for a long time that 
this passing—those who are admitted—that it is done in an arbitrary 
manner. You can go to the chairman of the Board of Bar Examiners 
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and ask him—as I have known of instances where it has been done—if 
they had a percentage that they went by, and he said they had; and 
when asked what it was, he refused to give it. 

Now I feel that when an examination is made of a student for ad- 
mission to the bar it should be upon his knowledge of the law. I know 
that this young man I speak of is as fine a lawyer as I know of. He 
knows where to find the law and he is a good lawyer, although he is not 
admitted to the bar as yet. It seems to me that if they change from 
their present system to a system whereby an examination can be made 
of those young men to test their knowledge of the law, to know whether 
they know where to find the law, even though it takes two or three days 
to do it, as they do in Vermont and New York State and I understand 
in other States, and there the Bar Examiners are permanent fixtures 
and get a permanent salary so they do not have to do anything else—it 
seems to me then that those who study law and who apply for admission 
will be given a square deal. 

This same young man told me when looking over the list of names 
of some of those who had been named as passing, that in the law school 
they were the biggest dumbbells that there were in the school. Now 
when you have got a system that rejects a good, level-headed, able young 
man who has studied faithfully and honestly and understands the law, it 
is about time that that system was changed and something else devised 
that will give people to understand that they are going to have a fair 
and square deal. 

SECRETARY GRINNELL.—Mr. President I will add one more word, and 
that is that the only immediate problem before the legislature in regard 
to this whole subject is the suggestion that has been made of providing 
the necessary funds so that the Bar Examiners can develop a more effec- 
tive system of examination. We have stated in the report for some years 
past that the Commonwealth has been collecting fees from all these ap- 
plicants at $15 a head and I think there was a surplus of something like 
$5,000 to $6,000 above expenses which might have been used for better 
examinations, but instead that has gone into—I don’t know what; per- 
haps for making better automobile roads. But probably some additional 
funds may be needed. If they cut out the January examination and con- 
centrate on one examination a year, that will probably also release some 
funds which they could use to employ adequate assistants and to extend 
the examination. But the immediate problem is some method of financ- 
ing a more adequate plan of examination and then letting the Bar Ex- 
aminers and the Courts work it out. 

Mr. LAWLER.—Mr. President, there is one thing further. As I un- 
derstand in this report there is a suggestion which I think is a splendid 
one, that it might be well to have a committee appointed who would have 
a right to take up the curriculum that the various law schools are put- 
ting before their students. I think in that way we might get more of a 
uniformity of study throughout the law schools than we are getting now. 
It seems to me that some of the present law schools are merely teaching 
a practice course rather than teaching a course of law. 


DISCUSSION OF REPORT OF COMMITTEE ON LEGISLATION AS 
TO INTERROGATORIES 


THE PRESIDENT.—Is there anything else to be said? The immediate 
question before the body now is the report of the Committee on Legisla- 
tion. Action on that was deferred until after this discussion. What is 
your pleasure? 

Mrs. BARRON.—Does that include the recommendation in reference to 
interrogatories? 

THE PRESIDENT.—Yes. The committee rejects that recommendation. 

Mrs. BARRON:—I presume it is an empty gesture on my part, in view 
of the persuasive and eloquent arguments of our Legislative Committee, 
for me to attempt to oppose them. I oppose the report of the Legislative 
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Committee and suggest that we adopt the recommendation of the Judicial 
Council, who were in favor of the allowance of the interrogatories under 
such language as has already been stated by Mr. Grinnell. Perhaps I 
am prejudiced, because I have had two cases within a comparatively 
short time wherein the plaintiffs had died, and in each case the estate of 
the plaintiffs would have been seriously injured if the good insurance 
company had not come to the rescue and made a settlement. In other 
words, if the case had ever gone into court it would have been impos- 
sible to get to the jury unless the answers to the interrogatories could 
have been presented. 

The reasons that have been presented by the Legislative Committee 
are to the effect that those interrogatories are drawn in the sanctum 
sanctorum of the lawyer’s office, where the client is skilfully coached as 
to what and how much to say and how much to leave out. That may be 
true, but isn’t it also true that the defendant who has not had the good 
fortune of going heavenward is also coached skilfully by the lawyer after 
litigation has begun as to what he or she is going to state on the stand? 
The answer may be, “Yes, but that person is available for cross-examina- 
tion, while the dead person is not.” The safeguards of that are two-fold. 
One is that these answers to interrogatories will not be allowed except 
within the discretion of the judge; and surely I think we can rely in most 
cases upon the discretion of the judiciary. Secondly, in an argument to 
the jury the opposing counsel can also argue as to the weight of the de- 
cedent’s answers to the interrogatories, the manner in which those an- 
swers may have been given, the coaching he or she may have received. 
It is quite true that sometimes you get the sympathetic ear of the jury 
for a decedent, but I think it is far more effective and the advantage is 
on the side of the person who is alive, because that person who is alive 
can testify and I think he carries a far greater influence upon the jury 
than the mere cut and dried statement of a dead person. It is true that 
the hardship may seldom arise. If it does arise it seems to me that the 
judge should have a discretion to admit those answers under such cir- 
cumstances as he deems wise. You must remember that they are sworn 
answers, and even if they are made after litigation and the answers may 
have been coached by the attorney, so with the person who is testifying, 
his answers may have been coached by the attorney. In the cases which 
I have reference to there would have been serious damage done if the 
case had ever gone into the court room and had not been settled. 

THE PRESIDENT.—From what has been said it occurs to me that the 
chief danger is not that the plaintiff or the defendant, as the case may 
be, may be allowed to get in self-serving statements. I think the chief 
danger is that you may kill the entire system of interrogatories. Now 
interrogatories, of course, took the place of the old bills for discovery. It 
is a valuable right for a litigant to have—the right to file interrova- 
tories. If this statute is adopted or one like it, certainly the careful 
lawyer who is filing interrogatories is going to avoid all interrogatories 
that might lead to a self-serving answer that wotld hurt him. and the 
chances are that he would file no interrogatories at all, possibly—in a 
tort action anyway. He would not dare to ask a question like this. ‘Tell 
all that happened”; “How did this accident happen?” He would limit 
it to these: “What is your name? Where do you live? When did this 
accident happen? What is your present occupation?”—something like 
that. He would have innocuous questions the answers to which would 
not hurt him, and would be careful to leave out any which if the vlain- 
tiff should die might be sprung on him and ruin his case. It might re- 
sult in filing no interrogatories at all. 

It also occurs to me that while this is discretionary and presumably 
never would be used by anv judge unless all other means of proving a 
case had disapneared, possiblv it might be advisable to insert after the 
word “dies”, the following: “and all other witnesses are dead or miss- 
ing’’, so that the judge could never use the statute excepting in that par- 
ticular case. That might dispose of some of the objection. 
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Mr. CARPENTER.—Wouldn’t that make the case simply turn on the 
answers being admitted? If he had no other evidence what else could 
there be? 

THE PRESIDENT.—That is exactly what that was intended for. I do 
not assume that any judge would allow those answers to be read in that 
case against the objection of the interrogating party unless there was 
absolutely no other way of proving the case. That is what we think is 
the judicial discretion. It does not say that he must admit it. 

A MemBer.—That is not the language. 

THE PRESIDENT.—No, it does not say that he must admit it. It 
merely says that it is not inadmissible as hearsay. So the judge could 
say, “I am not going to allow it in my discretion.” 

Mr. Linscott.—Is there a motion before the house? 

THE PRESIDENT.—No, unless someone makes a motion about this 
report. 

SECRETARY GRINNELL.—The whole report is before the meeting for 
such action and I think it might be advisable, if the meeting is ready to 
support the committee in ae action as it takes on any particular num- 
ber of subjects, to pass a vote to that effect. 

Mr. Linscott.—The Legislative Committee you mean, Mr. Grinnell? 

SECRETARY GRINNELL.— Yes. 

Mr. Linscott.—Merely for the purpose of bringing the matter prop- 
erly before the meeting, I move that the report of the Legislative Com- 
mittee be accepted and its recommendations adopted. [The motion was 
seconded. ] 

Mrs. BARRON.—I move to amend Mr. Linscott’s motion that the ques- 
tion in reference to interrogatories be excepted from the particular mo- 
tion that Mr. Linscott has made. 

Mr. CARPENTER.—I second the amendment. 

THE PRESIDENT.—Here is the way it will read if the amendment is 
adopted: That the report of the Committee on Legislation be approved 
with the exception of the report as to the draft act on interrogatories. 
That is right, Mrs. Barron? 

Mrs. BARRON.—That is correct. 

[Mrs. Barron’s motion was rejected upon a rising vote.] 

THE PRESIDENT.—Now the question comes upon Mr. Linscott’s orig- 
inal motion, which was to adopt the report of the Committee on Legisla- 
tion as it was submitted by the chairman, Judge Brackett, and that the 
report be approved. 

[The motion was carried unanimously.] 

THE PRESIDENT.—Now I should say that the way would be clear for 
any suggestion Mr. McManus may want to make. 

Mr. McMAnus.—I move that we recommend that the act about inter- 
rogatories be adopted, provided it is limited to cases in which there are 
no other witnesses who would testify on that particular phase of the case. 

Mr. Linscott.—It is a rather difficult thing to draw up proposed 
legislation in a large body in open discussion. 

SECRETARY GRINNELL.—This would naturally fall within the field of 
the Committee on Legislation if any action was to be taken. I am not 
at all sure that either as a member of the Judicial Council or this body 
that I would favor any such bill. I appreciate the purposes and the sit- 
uation in which it is suggested, but I am afraid we would get into more 
trouble than we would cure. That seems to me to be a pretty difficult 
piece of lawmaking so far as the rules of evidence are concerned. I am 
inclined to think that it is better to leave the recommendation of the 
Judicial Council for what it is worth, if anything, to the tender mercies 
of the Judiciary Committee, and that those individuals who believe in it 
support it and let the action of this meeting stand as opposed to that 
recommendation. Then if any individuals want to suggest to the Judi- 
ciary Committee, that qualifying words might be added to the proposed 
act and that it be considered in that form, it can be done. There is noth- 
ing in the report of the Judicial Council of any legislation which cannot 
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be varied by suggestion if anybody sees fit to make any suggestions. I 
think that would be better than to have the meeting go on record either 
for or against such a measure as Mr. McManus suggests. It could all 
be threshed out before the Judiciary Committee so that both sides could 
be heard and some language suggested if it was thought advisable. I 
would hesitate very much before voting for that particular language 
without further consideration. 

Mr. Curtis moved that the matter be referred to the Executive 
Committee directly. The motion was seconded. 

THE PRESIDENT.—The substitute motion is that the matter be refer- 
red to the Executive Committee directly instead of going back to the 
Legislative Committee, as to whether or not they wish to make any 
recommendation on item No. 3 in the report of the Committee on Legis- 
lation disapproving of the draft act as to interrogatories answered by a 
party since deceased. And to consider Mr. McManus’ suggestion about 
the special circumstances. Are you ready for that question? 

The motion was unanimously adopted, after which, at 4.30 p. m., the 


meeting adjourned. 
FRANK W. GRINNELL, 
Secretary. 
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MR. AVERY’S BILL. 
HOUSE : , : R ‘ ‘ : No. 499 





By Mr. Snow of Springfield, petition of Nathan P. Avery and others 
for legislation to prohibit the unauthorized practice of law and certain 
other legal activities. Judiciary (Joint). 


! An Act relating to the Unauthorized Practice of Law 
7 and prohibiting Certain Acts and Practices. 


1 SECTION 1. Section forty-six of chapter two hun- 
2 dred and twenty-one of the General Laws is hereby 
3 amended by striking out said section and inserting in 
4 place thereof the following :— 
o 
6 
7 
8 





It shall be unlawful for any person or association 
of persons, except members of the bar of the common- 
wealth of Massachusetts admitted and licensed to 
practice as attorneys at law, to appear as attorney 

9 or counsellor at law in any action or proceeding in 
10 any court in this commonwealth or before any ju- 
11 dicial body or the industrial accident board; to main- 
12 tain, conduct, or defend the same, except in his own 
13 behalf as a party thereto, in other than a represent- 
14 ative capacity; or, by word, sign, letter, or advertise- 
15 ment, to hold out himself or themselves as competent 
16 or qualified to give legal advice or counsel; or to 
17 prepare legal documents, or as being engaged in ad- 
18 vising or counselling in law or acting as attorney or 
19 counsellor at law, or in furnishing the services of a 
20 lawyer or lawyers; and it shall be unlawful for any 
21 person or association of persons except members of 
22 the bar, for a fee or any consideration, to give legal 
23 advice or counsel, perform for or furnish to another 
24 legal services, or, for or without a fee or any con- 
25 sideration, to prepare directly or through another 
26 for another person, firm or corporation, any will or 
27 testamentary disposition, or instrument of trust 
28 serving purposes similar to those of a will, or, for a 
29 fee or any consideration, to organize corporations or 
30 prepare for another person, firm or corporation, any 
31 other legal document. 















































32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 


ScCaontoauwarhrwndreH 


10 
11 
12 
13 
1t 
15 
16 
17 
18 


44 


It shall be unlawful for any corporation to practice 
or appear as an attorney for any person other than 
itself in any court in the commonwealth, or before 
any judicial body or the industrial accident board; 
or hold itself out to the public or advertise as being 
entitled to practice law; and no corporation shall 
organize corporations or draw agreements, or other 
legal documents not relating to its lawful business, 
or draw wills, or practice law, or give legal advice or 
legal information, or hold itself out in any manner 
as being entitled to do any of the foregoing acts, by 
or through any person orally or by advertisement, 
letter or circular; provided, that the foregoing shall 
not prevent a corporation from employing an attor- 
ney in regard to its own affairs or in any litigation 
to which it is or may be a party. 

The superior court shall have jurisdiction in equity, 
upon application of any bar association within the 
commonwealth of Massachusetts, or any member of 
the bar of the commonwealth of Massachusetts 
admitted and licensed to practice as an attorney at 
law, to enjoin any person, association of persons, or 
corporation from violating any provisions of this act. 

SECTION 2. Section forty-seven of chapter two 
hundred and twenty-one of the General Laws is 
hereby amended by striking out said section and 
inserting in place thereof the following :— 

The preceding section shall not apply to any cor- 
poration lawfully engaged in the examination and 
insuring of titles to real property, or organized for 
and lawfully engaged in benevolent or charitable 
purposes, or organized under the authority of the 
commonwealth for the purpose of assisting persons 
without means in the pursuit of any civil remedy, 
or prohibit a newspaper from answering inquiries 
through its columns or any corporation from provid- 
ing legal advice or assistance to its employees, or a 
corporation lawfully engaged in the business of con- 
ducting a mercantile or collection agency or adjust- 
ment bureau from employing an attorney to give 
legal advice concerning, or to prosecute actions in 








45 





19 court relating to, the adjustment or collection of 
20 debts and accounts only. 

1 SECTION 3. Section forty-nine of chapter two 
2 hundred and twenty-one of the General Laws is 
3 hereby repealed. 


HOUSE ; , , : : : ‘ ‘ No. 175 


By Mr. Dever of Cambridge, petition of Paul A. Dever relative to 
advertising that one is competent or authorized to act as administrator, 
executor or trustee. Legal Affairs. 


An Act relative to Advertising that One is Competent 
or Authorized to act as Administrator, Executor or 
Trustee. 


1 Chapter two hundred and sixty-six of the General 
2 Laws is hereby amended by inserting after section 
3 ninety-one, the following new section :— 

4 Section 91A. Any person, corporation or asso- 
5 ciation who, in a book, pamphlet, circular, adver- 
6 tisement or advertising sign, or otherwise in writing, 
7 represents that it is competent or authorized to act 
8 as administrator, executor or trustee shall be pun- 
9 ished by a fine of not more than five thousand 
0 


10 dollars. 
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ADVERTISING. 
To the Editor of the Massachusetts Law Quarterly: 

I suggest that the bar should discuss in the QuaRTERLY the 
line which we draw about advertising. On the one hand a lawyer 
may not advertise that he practices the law. On the other side, if he 
is engaged in any business he may and does advertise that activity. 
But where is the line between business and law, and between adver- 
tising permitted and that condemned? It is necessary I think to 
say first, and last, that one might be permitted to advertise and 
find it indisereet. In this discussion we may assume that nobody 
will advocate indiscreet or inexpedient publicity or competition. 

But how far does the prohibition upon lawyers go? I know 
one lawyer of high standing in Boston who is in the pottery busi- 
ness and advertises that vigorously. Surely that is proper. Then 
there is the investment counsel business. A partner in one of the 
investment counsel concerns in Boston is a man of the highest 
standing at the bar who has preferred to go into that firm. They 
advertise vigorously and, therefore he does because he is a part- 
ner. Or take the case which happens to any lawyer where he has 
real estate as executor or trustee, which he wants to sell. He 
advertises it with enthusiasm and puts up a sign upon the property 
saying that he wishes to compete with other sellers. 

Now being an executor or an administrator is not practising 
law. In Boston some laymen do it for a living and do it well. 
Running an investment counsel concern, or a management corpora- 
tion, is not practising law. In Boston in one trustee office, with sev- 
eral members of the bar, they run a management corporation. Some 
bankers and brokers run another. Is there any difference between 
these two so that advertising and competition by one is ethical and 
by the other not ethical? 

The Harvard School of Business Administration is graduating 
some very good men, highly competent to be investment counsellors 
and to be agents in the management of property. A while ago I 
inquired and was told by the Committee on Ethics that I could 
not take one of these men into a law partnership because there 
could be no partner sharing legal fees who was not a member of 
the bar. Assuming that to be both right and sensible, may not 
this man and I go into another partnership, provided that the par- 
ticular firm whose profits he shares practices no law? And may not 
that firm earry on a business which includes fiduciary matters, 








eS 
‘ 





47 





agencies, trusts and investment counsel? May it not advertise just 
as much as other investment counsellors, and if it takes trusts and 
agencies, compete for them? If not, why not? - 

One hears much grumbling and a considerable amount of talk 
on this question, but one finds very little incisive reasoning from 
true premises to a sound conclusion. This may be due to the fact 
that lawyers accept the canon against advertising so thoroughly 
that they seem fearsome or reluctant to discuss its basic purpose 
and to seek to define its scope even in their own professional jour- 
nals. Certainly discussion is in order. May not the bar in its 
conscious desire for rectitude be leaning over backward and for- 
getting that the community at large is entitled to full information 
from all sides as to the various ways in which property may be 
managed with skill, understanding, and fidelity? 

All of which is respectfully submitted. 





RicHarp W. HALE. 





A QUESTION IN LETTERHEADS OF LAYMEN. 
A. B. C. 
BONDS, MORTGAGES, REAL ESTATE AND INSURANCE. 
————— STREET, BOSTON, MASS. 


MORTGAGES AND EQUITIES PURCHASED ESTATES SETTLED, WILLS AND DEEDS DRAWN 
TELEPHONE NOTARY PUBLIC 


The chairman of the grievance committee has received an 
inquiry as to the legality of the letterhead quoted above with the 
name omitted. 

In the recent ease of Eastern Idaho Loan & Trust Co. (288 
Pac. Rep. 157), which has attracted considerable attention because 
a trust company and its president were punished for contempt for 
practicing law illegally, the Supreme Court of Idaho said: 

‘*Such work as the mere clerical filling out of skeleton 
blanks or drawing instruments of generally recognized and 
stereotyped form effectuating the conveyance or incumbrance 
of property, such as a simple deed or mortgage not involving 
the determination of the legal effect of special facts and con- 
ditions, is generally regarded as the legitimate right of any 
layman. It involves nothing more or less than the clerical 
operations of the now almost obsolete scrivener. But, where 
an instrument is to be shaped from a mass of facts and con- 
ditions, the legal effect of which must be carefully determined 
by a mind trained in the existing laws in order to insure a 
specific result and guard against others, more than the knowl- 
edge of the layman is required ; and a charge for such service 
brings it definitely within the term ‘practice of the law.’ ’’ 
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THE DISTRICT OF COLUMBIA SYSTEM OF EXAMINING 
NOTARIES PUBLIC. 
Editor, Massachusetts Law Quarterly. 
In the current American Bar Association Journal Mr. Fred- 

erick S. Tyler reports that 
‘‘in the District of Columbia Department of Justice has 
instituted a new plan for the appointment of Notaries Pub- 
lic. Under this plan every person applying for a Commission 
as a Notary Public must appear in person on a day and at an 
hour designated at the Department of Justice and take an 
examination on the general duties and powers of a Notary 
under the law. This has already resulted in rejecting a 
great number of incompetent applicants and in preventing 
the reappointment of a number of ignoramuses who have 
heretofore held Commissions as Notaries Public.’’ 


This is a good idea to adopt in Massachusetts. It needs no 
legislation unless the Governor and Council need a little money for 
an examiner. It would save judges and town officers a lot of 
trouble which the present system forces on them when it ealls for 
their endorsements. There may be more than one notary or justice 
in Massachusetts who would be rejected. The experiment would 
soon prove its own worth. It should be possible to take the exami- 
nation in various county seats. 

RicHarp W. HALE. 


EprroriAL Nore. 

How many persons are exaggerating their own importance or 
their capacity to do things which they do not understand in Massa- 
chusetts because they have been given the title of ‘‘ Notary Publie’’ 
or ‘‘ Justice of the Peace’’, we do not know. A great improvement 
was made several years ago when the necessity of many oaths was 
eliminated by statute and the practice of greater care in the 
appointment of such officials was adopted, but the use of the title 
‘*Notary Public’’ on letterheads by laymen leads us to wonder how 
much use is made of the title as an advertising device for other 
things. 

This problem appears to have attracted attention throughout 
the country. A section of a report of the committee of the state bar 
of California on ‘‘Unlawful Practice of the Law’’ is devoted to 
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notaries (see State Bar Journal for Sept., 1930, Pt. II, pp. 22-23). 
It is pointed out in that report as well as in a letter in the ‘‘ Ameri 
ean Bar Association Journal’’ that defective titles and other causes 
of unnecessary litigation are apt to result from activities of laymen 
who attempt to advise or draw legal instruments under the title of 


‘*Notary Publie’’. F. W. G. 


“A CONCLUSIVE PRESUMPTION V. THE CONSTITUTION.’’ 
(From the “Bar Bulletin”, No. 38, for December, 1930) 

The National Tax Magazine for September, 1930, contains an 
interesting article by Earl W. Shinn, Esq., of the District of 
Columbia Bar, under the title above quoted. 

The act providing for the federal estate tax provides that if 
gifts or transfers by trust or otherwise are made within two years 
prior to death 


‘then . . . such transfer or transfers shall be deemed and 
held to have been made in contemplation of death within 
the meaning of this title.’’ 


The validity of this conclusive presumption is attacked by 
Mr. Shinn as unconstitutional. 

In the ease of Schlesinger v. Wisconsin, 270 U. S. 230, the 
eourt held a similar conclusive presumption in the Wisconsin state 
tax, which applied to gifts within six years, to be invalid as ‘‘ wholly 
arbitrary’’ and that the estate could not be enlarged for the pur- 
pose of graduated taxes by the inclusion of any gift without testa- 
mentary character. In answer to the suggestion that the presump- 
tion and consequent taxation were necessary in order to prevent 
evasion of inheritance taxes, the court said 


‘‘That is to say, ‘A’ shall be required to submit to an 
exactment forbidden by the constitution if this seems neces- 
sary in order to enable the state readily to collect lawful 
charges against ‘B.’ The rights guaranteed by the federal 
constitution are not to be so lightly treated. They are su- 
perior to this supposed necessity. The state is forbidden to 
deny due process of law or the equal protection of the laws 
for any purpose whatever.’’ 


In a recent decision reported in the United States Daily for 
May 29, 1930, the Court of Appeals of Kentucky held a state 


statute creating a three-year presumption unconstitutional, basing 
its decision on the Schlesinger ease. 
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While the federal presumption is only two years, it seems no 
less arbitrary and its arbitrary character appears more clearly 
when we consider what is happening every day on American high- 
ways. Persons all over the country are being suddenly killed with- 
out warning by automobiles and other accidents. Is it not obviously 
arbitrary and unconstitutional to apply in such eases a conclusive 
presumption that some gift made by such a victim at any time 
within two years prior to the accident was made in contemplation 
of death and, therefore, taxable not only as part of the estate, but 
also as a basis for increased graduated taxation without regard to 
the facts? Can the federal statute be legally interpreted to apply a 
conclusive presumption in such a ease of sudden death by accident ? 

In the light of these possibilities there is much force in Mr. 
Shinn’s statement that ‘‘the conclusive presumption operates to 
impose a tax on the value of property contrary to the facts, and 
thus deprives the taxpayer of property without due process of law.’’ 


NOTE. 
THE FEDERAL TAXATION OF A ‘‘ PENUMBRA’’. 
In the article by Mr. Shinn in the National Tax Magazine, re- 
ferred to in the above quotation of the ‘‘Bar Bulletin’’, he explains 


the argument in support of the two-year federal presumption as 
follows: 


‘‘The defense relied upon to uphold the constitutionality of this 
provision is founded upon the theory that the enactment of such a 
clause was necessary and expedient as an administrative measure to 
prevent the evasion of estate taxes. Some argument, of course, can 
be advanced in support of the fact that a transfer made by a de- 
SuoAjs B SASTVl YYVOpP STY B1OJoG SYJUOUI Moz B IO ‘SkUp MOJ B JUOpId 
presumption that such transfers were made with the intent of plac- 
ing the property transferred beyond the reach of a tax, and that 
obviously it is to be presumed that a person making a disposition of 
his property shortly before his death would do so, having in mind 
the burdens, if any, which would become attached to his property 
upon his death. [What reasonable ground there is for such pre- 
sumption in the thousands of deaths every year from automobiles 
or other sudden accidental causes is not clear.] An attempt has 
honestly been made to draw a dead line where it is most likely that 
a reasonable man would decide that all transfers made were moti- 
vated by a fear of impending death. In this respect it is pertinent 
to observe the dissenting opinion of Mr. Justice Holmes in the 
Schlesinger case, in which he states: 
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‘I leave aside the broader issues that might be considered and 
take the statute as it is written, putting the tax on the ground of an 
absolute presumption that gifts of a material part of the donor’s 
estate made within six years of his death were made in contempla- 
tion of death. If the time were six months instead of six years, I 
hardly think that the power of the State to pass the law would be 
denied, as the difficulty of proof would warrant making the pre- 
sumption absolute; and while I should not dream of asking where 
the line can be drawn, since the great body of the law consists in 
drawing such lines, yet when you realize that you are dealing with 
a matter of degree you must realize that reasonable men may differ 
widely as to the place where the line should fall. I think that our 
discussion should end if we admit, what I certainly believe, that 
reasonable men might regard six years as not too remote. Of 
course many gifts will be hit by the tax that were made with no 
contemplation of death. But the law allows a penumbra to be 
embraced that goes beyond the outline of its object in order that the 
object may be secured.’ 

‘“*The fallacy of this argument lies in the admission that many 
gifts will be hit by the tax that were made with no contemplation 
of death. That being true, it follows that the conclusive presump- 
tion operates to impose a tax on the value of property, contrary to 


the facts and thus deprives the taxpayer of property without due 
process of law.’’ 


The Supreme Court of the United States has already recog- 


nized in its opinion in Nichols v. Coolidge, 274 U. S. 531 at 542, 
that 


‘*A statute purporting to tax may be so arbitrary and 
capricious as to amount to confiscation and offend the fifth 
amendment.”’ 


Is not a statute which taxes as gifts in contemplation of death 
a ‘‘penumbra’”’ of ‘‘many gifts . . . that were made with no con- 
templation of death’’ ‘‘arbitrary and eapricious’’? If not, why not? 
Does the language of a ‘‘presumption’’ statute, however absolute, 
in form, ‘‘imperatively demand’’ an interpretation which includes 
deaths as the result of sudden accidental causes not within the 
range of ‘‘contemplation’’? 


F. W. G. 
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FORECLOSURE BIDS COVERING PRIOR MORTGAGES. 

The grievance committee of the Massachusetts Bar Association 
has recently had presented to it a complaint against an attorney 
for prosecuting a suit under the following circumstances: 

A collection agency in this state employed someone to examine, 
in the various registries of deeds, the records of foreclosures of 
second mortgages where the second mortgagee, as it appears in the 
affidavit of sale, had bought in the property for a price that included 
not only the second mortgage but the amount of the first mortgage 
also. It appeared that no money was paid in consequence of the 
foreclosure sale, and the bid was made through the mistaken advice 
of the attorney for the second mortgagee. The attorney complained 
of was employed, with the coneurrence of the mortgagor, to bring 
suit for him for the amount of the bid price above the amount of 
the second mortgage. Suit was brought by an action for money 
had and received. 

The attorney appeared before the committee surprised and 
grieved at the complaint. He was accompanied by three lawyers 
of standing, who testified to his respectable standing and called 
attention to a recent decision of the Supreme Court as justifying 
his action. 

This case is Antonellis v. Weinstein, reported in 258 Mass. at 
323. Here the attorney of the third mortgagee in foreclosing that 
mortgage instructed the auctioneer to announce that the bids were 
to inelude the amounts of the first and second mortgages, amount- 
ing to $8,100. The third mortgage was $750. This mortgagee bid 
in the property for $9,050, which was somewhat less than the 
charges against the property and returned that figure in the affi- 
davit accompanying the foreclosure deed to himself. <A_ bill in 
equity was brought by a judgment creditor of the mortgagor to 
reach the interest of the mortgagor in the apparent surplus of the 
bid over the amount due on the third mortgage. This judgment 
was subsequent to the date of mortgage, but the levy thereunder was 
made prior to the sale. 

On this state of the evidence the Judge of the Superior Court 
ruled that 

‘*so far as the plaintiffs’ rights are concerned, the sale could 
not, and did not, inelude the first and second mortgages and 


that the defendant must account to the plaintiffs out of the 
amount bid by him to the extent of their liens.’’ 
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The Supreme Court on appeal held that 


‘*This ruling was correct. The foreclosure of the third 
mortgage did not operate to discharge the ineumbrance of 
the liens, but in equity they attached to the proceeds of the 


sale over the amount due on the third mortgage and expenses 
of sale.’’ 





As an abstract proposition of law this statement is unimpeach- 
able, but in none of the eases cited by the court in support of this 
proposition was it held, or even suggested, that liens would attach 
to a non-existent and paper surplus. Prior to this decision it had 
never been decided that a mortgagee could be held, either in equity 
or at law, to account for money he had never received merely 
because his affidavit tended to misrepresent the actual situation. 

The court supports its decision by the proposition that 

‘*The evidence offered by the defendant that he intended 


to include the first and second mortgages when he made his 
bid of $9,050 was not admissible. ’’ 


A reference to the original papers shows that no such evidence 
was offered. What happened at the trial was that in a colloquy 
between counsel the plaintiffs’ attorney asserted : 

‘‘The defendant contends, and his only contention I 
think is, that in the $9,050 he intended to include the first 
and second mortgages and bid $9,050 intending to include 
those mortgages in his $9,050.”’ 


To this the defendant’s attorney retorted: 


‘*We don’t use the expression ‘intending’. We say those 
were the terms of the sale. The terms were to be announced 
at the time of the sale.’’ 


There was nothing else said about ‘‘intention’’. 

In support of this proposition the court relies on Feuer v. 
Capilowich, 242 Mass. 560, where the point in question was rightly 
decided as there presented. 

The court laid down another unimpeachable proposition of 
law—that 

‘*he (the third mortgagee) could legally sell only his interest 
as mortgagee and the interest of the mortgagor under the 
power.’’ 
It would seem to be a necessary corollary from this proposition that 
the sale was ineffectual and void as had been decided in the earlier 
eases to be referred to and that would seem to be the effect of G. L., 
e. 244, §14, cited by the court. 
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The opinion also finds that, apart from bids by the third mort- 
gagee and his agent, to whom he had transferred the mortgage for 
the purpose of foreclosure, 


‘‘there was one by a third person whose name was not known 
to the auctioneer,’’ 


thus giving color to the suggestion that there was at least one bona 
fide bid from an outsider. Reference to the original papers in the 
ease shows that of the four witnesses who testified, two of them at 
least disinterested, three testified to only three bids, the first and 
third by the third mortgagee and the second by his agent. The 
auctioneer, however, on cross-examination testified : 


‘“There was one more man that bid there. I don’t know 
what his name was. I don’t recall just what he bid. I think 
that bid must have been the third bid in number.’’ 


The judge of the Superior Court made no findings of fact. 

The full court therefore affirmed the decree compelling the 
third mortgagee to make good from his own funds the attaching 
creditors’ claims. 

The opinion makes no reference to the earlier cases decided 
by the court and while they seem inconsistent there is nothing in 
the opinion to indicate any intention of the court to overrule them. 

The ease of Alden v. Wilkins in 117 Mass., p. 216, decided in 
1875, with an opinion by Wells, J., seems on all fours with the 
Antonellis ease and directly contrary to it. 

That was a suit for money had and received by a judgment 
ereditor of the mortgagor, who had duly levied, against the second 
mortgagee, who purchased at the foreclosure sale of his mortgage, 
to charge him with the excess of his bid over his mortgage. The 
attorney who made the bid was allowed to testify before the auditor 
who heard the ease, under objection, that no money was actually 
paid under the sale and the auditor so found. In the Superior 
Court the objection was renewed, overruled and a verdict for the 
defendant was ordered and the case reported. 

Wells, J., says of this: 


‘‘The mortgagee would undoubtedly be held accountable 
for the full amount of the consideration of the sale, if he per- 
fected it by a conveyance, whether he actually received it or 
not. But the purchase money may properly be applied to 
the extinguishment of incumbrances in accordance with the 
terms of the sale.’’ 
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The court suggests that the sale was voidable but 


‘‘whatever other objections the plaintiff might make to the 
proceeding, he shows no money had and received to his use 
by the defendant.’’ 


In Cook v. Basley, 123 Mass. 396, there were four mortgages. 
The third mortgagee, with the assent of the first and second, sold 
for enough to cover all four mortgages. The fourth mortgagee 
sued the third mortgagee for money had and received. Gray, C. J., 
said 

‘‘where the rights claimed under the mortgagor, subject to 
the mortgage, have been aequired by judgment and execution 
against him, difficulties may arise as to the form of remedy,”’ 
but where the rights claimed are under mortgages, 
‘‘the mortgagee making the sale and holding a surplus in his 
hands, is liable to such assigns of the mortgagor, according 
to their respective interests [i. e., both prior subsequent mort- 
gages| in the ordinary action of money had and received.”’ 


The earlier decisions seem to establish the proposition that the 
sale in the Antonellis case was voidable by the mortgagor, if not 
absolutely void. 

Torrey v. Cook, 116 Mass. 163. 
Fowle v. Merril, 10 All. 350. 
Donahue v. Chase, 130 Mass. 137. 
Dearnaley v. Chase, 136 Mass. 289. 
Russell v. Bon, 221 Mass. 370. 


The Antonellis ease quoted from Feuer v. Capilowich with 
approval that 


‘*he (the mortgagee bidder) is estopped to claim any other 
understanding or intent of his own act’’ 


in making his mistaken bid. This seems a new application of the 
doctrine of estoppel as defined by the court in Angelo v. Hanover 
Trust Co., 253 Mass. at page 167, where it is said: ° 


‘‘In order to work an estoppel it must appear that one 
has been induced by the conduct of another to do some- 
thing different from what otherwise would have been done 
and which has resulted to his harm and that the other knew 
or had reasonable cause to know that such consequence might 
follow. But the doctrine of estoppel is not applied except 
when to refuse it would be inequitable.’’ 


Applying this rule, there seems nothing equitable in requiring 
a second mortgagee, who under mistaken advice has bid in the 
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property for more than his mortgage, to pay for his mistake to an 
attaching creditor of the mortgagor. 

The court did not refer to O’Connell v. Kelly, 114 Mass. 97, 
which was an action for money had and received brought by a 
mortgagor against his second mortgagee who had bid in the mort- 
gaged property on foreclosure sale for an amount covering both 
mortgages. At the trial the court excluded evidence offered to 
prove that the bid was made with the approval of the first mort- 
gagee. The full court sustained the exceptions saying: 

““The principle of estoppel does not apply between these 
parties”’ 
and 
‘‘evidence was competent to show how much of the money 
received upon that sale in equity and good conscience should 
be paid to the plaintiff.’’ 

In Crane v. White, 215 Mass. 478, the court says that under 
the cireumstances of that case the defendant 

*‘cannot with justice be heard to say that the terms of sale 
did not mean what they were announced to be.”’ 

In Dearnaley v. Chase, 136 Mass. 289, the court held that 
where the purchaser at the foreclosure sale bid the amount of both 
mortgages, the sale was invalid but the foreclosure deed operated 
as an assignment of the second mortgage and the plaintiff mortgagor 
was entitled to redeem. 

The court has, however, recently had occasion to consider a 
somewhat similar situation in Goldman v. Damon, Adv. Sh’ts, 1930, 
p. 1573, which in effect seems inconsistent with the Antonellis case, 
although both that and the Feuer case were distinguished in the 
opinion. The mortgagor brought a suit at law seeking to recover 
the difference between the actual amount due on the second mort- 
gage and the amount thereof as announced at the sale as a surplus 
in the hands of the third mortgagee who bid in the property. 
Through the industry of counsel for the plaintiff the cases reviewed 
above were brought to the attention of the court and are all cited 
in the opinion. The Antonellis and Feuer cases were again ‘‘dis- 
tinguished”’ in the still more recent case of Chute v. Cronin, Adv. 
Sheets, 1930, p. 2365, which was a suit in equity by the trustee in 
bankruptcy of the mortgagor who was not allowed to charge the 
second mortgagee for a mistaken bid above the amount of his mort- 
gage. 

Apparently, therefore, the authority of Alden v. Wilkins as 
stating the law in Massachusetts is restored for the guidance of the 
bar. EpmMunb A. WHITMAN. 
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THE EXTENT TO WHICH A STOCKHOLDER, AS SUCH, 
IS A FIDUCIARY IN MASSACHUSETTS. 


That stockholders, as such, are fiduciaries as to each other and 
as to the corporation in which they are stockholders, in some cir- 
cumstances, is settled. The analogy between partners and stock- 
holders mentioned in Barrett v. King? and Longyear v. Hardman? 
suggests a basis for the fiduciary relationship. The term ‘‘fiduci- 
ary’’ is used more often, however, in other connections. The rights 
of stockholders based on this relationship are in addition to other 
protective rights such as that made available by the so-called stock- 
holders’ derivative suit.* The subject of the director’s relationship 
to the stockholders and the corporation in which they are directors 
is not discussed herein. 

There are three types of cases in which the stockholder, as 
such, is treated as a fiduciary. They are, 

I. Cases involving the validity of a contract entered in by a 
stockholder, under which contract the stockholder undertakes to 
do some act which may be injurious to the other stockholders and 
to the corporation. 

II. Cases involving the validity of agreements by stockholders 
under which they combine for voting purposes. 

III. Cases involving the validity of a vote of a majority or a 
larger proportion of the stockholders when such a vote is injurious 
to the interest of the minority stockholders in the corporation, or 
the corporation. 


I, 


Cases involving the validity of a contract entered in by a 
stockholder, under which contract the stockholder undertakes to 
do some act which may be injurious to the other stockholder and 
to the corporation. 

In this type of case the corporation is not a party to the 
agreement nor are all of the stockholders. Whether or not the 
stockholder is also a director or other officer apparently is not 
decisive in this group of cases. The contract is usually legal 
except for the effect of the circumstance that at least one of the 


1181 Mass. 476 (1902). 

2219 Mass. 405 (1914). See also Brown v. Little, Brown & Co., Inc., 1929 (M. A. S.) 
2077. 

3 Converse vy. United Shoe Machinery Co., 209 Mass. 539 (1911), Hill v. Murphy, 212 
Mass. 1 (1912), Guay v. Holland System Hull Co., 244 Mass. 240 (1923). See also Smith v. 
Hurd, 12 Metc. (Mass.) 37 (1847). 
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parties is a stockholder. Such contracts by directors are not con- 
sidered herein. In Fuller v. Dame, 18 Pick. 472 (1836) an action 
was brought to recover compensation for services under an agree- 
ment which provided, inter alia, that the plaintiff should endeavor 
to cause the Boston and Worcester Railroad to locate its Boston 
terminus on certain land in Boston. This land was owned by a 
corporation of which both the plaintiff and the defendant were 
stockholders. The plaintiff was also a stockholder but not a director 
ot the railroad company. The court held this agreement void for 
three reasons. First, it was a fraud upon the other stockholders of 
the railroad company. Secondly, it was a fraud upon the stock- 
holders of the land company, and thirdly, it was contrary to public 
policy because it adversely affected the public interest in having the 
terminus located in the best place. The wrong influence under 
which the agreement placed the plaintiff was stressed by the court. 
As to the other stockholders, the court says that it is illegal for a 
stockholder to agree to use his power as a stockholder to do for com- 
pensation that which might injure the other stockholders. This 
duty of the stockholders, one to another, is more than to refrain 
from actual fraudulent acts. In Guernsey v. Cook* the court held 
invalid an agreement entered into by the parties whereby the 
defendant, in consideration of the purchase of stock by the plaintiff 
at par from the defendant and another who held a majority of the 
stock, agreed that the plaintiff should be made treasurer of the cor- 
poration at a stipulated salary and that, if the plaintiff’s services 
as treasurer should be dispensed with, to repurchase the stock at 
par with an allowance for interest. The court says on page 502 in 
connection with the defendant, ‘‘He was in a relation of trust and 
confidence, which required him to look only to the best interest of 
the whole, uninfluenced by private gain. The contract operated as 
a fraud upon his associates.’’ The contract is fraudulent because 
of the relation of trust and confidence between the defendant and 
the other stockholders. The decision contains reference to certain 
analagous contracts which were held void. These were (1) contracts 
to give one creditor in a common law assignment for creditors an 
advantage over other creditors, (2) agreements not to bid against 
each other at public auctions as well as employment of underbidders 
and puffers, (3) contracts with brokers and agents upon a consid- 
eration founded on violations of duty to principal. This decision 
was followed in Noyes v. Marsh In Woodruff v. Wentworth® a 
4120 Mass. 501 (1876). — 


5123 Mass. 286 (1877). 
$133 Mass. 309 (1882). 











ion 
ee- 
yor 
on 


ere 
tor 
for 
of 
ek- 
slic 
the 
ler 
rt. 
ra 


his 
ain 
eld 
the 
tiff 
the 
or- 
ces 
at 
in 
ind 
_ of 
| as 
use 
ind 
ain 
ucts 


inst 
lers 
sid- 
sion 
fv a 





- 


59 





contract provided, in effect, that the defendant would pay the 
plaintiff stockholder $500. if the latter would vote for the defendant 
for manager, and to increase the salary of the officers including the 
manager. The contract was held void as against public policy. 
The court says it is a question which it need not decide whether or 
not the contract would be valid if all of the stockholders were 
parties or consented thereto. The validity of such a contract to 
which all of the stockholders were parties would depend, in the 
writer’s opinion, upon the following matters. If the agreement, 
consented to by all of the stockholders, called for an ultra vires 
act, it would be invalid.? All of the stockholders cannot authorize 
or ratify an ultra vires act.’ If the agreement in question offended 
against publie policy, generally, as in the ease of Fuller v. Dame 
discussed above, or where the contract involved the doing of an 
act malum prohibitum or malum per se,® it would be void. How- 
ever, creditors secured or unsecured would suffer no legal injury 
as a result of such a contract. They have no rights in the internal 
affairs of the debtor corporation unless and until their security in 
a technical sense is being wasted.* Furthermore to apply the part- 
nership analogy suggested in Barrett v. King above, if all of the 
partners agree, they may make valid agreements similar to those 
held invalid in these cases when made between stockholders without 
unanimous stockholders’ consent. The principal remaining objec- 
tion to the validity of a contract assented to by all the stockholders 
and not otherwise illegal, is the purpose of the state to have the 
corporation operated according to statutory machinery in substance 
(that is not by agreements) as well as in form, but it may well be 
questioned whether a contract contrary to this purpose and not 
otherwise illegal would be void. This phase of the subject is 
important in determining the subject matter which may be law- 
fully inserted in agreements between stockholders including voting 
agreements and the like. By these agreements the minority stock- 
holder’s position in closed corporations may be made to coincide 
more clearly with the stockholder’s intentions. For instance, in 
such an agreement a minority stockholder might be given the right 
in effect to have dividends declared, if there was an available sur- 
plus, through the stockholders’ agreement to elect directors who 
were willing to declare dividends. The numerous cases declaring 
valid as contracts or by-laws or otherwise restrictions upon the 





7 Boston Box Company v. Shapiro, 249 Mass. 373 (1924) on 380. 
8 White v. Franklin Bank, 22 Pick. (Mass.) 81 (1839). 
® Pond v. Framingham & Lowell Rd. Co., 130 Mass. 194 (1880). 
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transfer of shares show the legislative determination that consid- 
erable latitude be allowed. Justice Rugg said in Longyear v. Hard- 
man mentioned above that such restrictions are valid unless pal- 
pably unreasonable. The analogy between partners and stockholders 
was again referred to in that case. It may well be that these 
agreements to which one or more stockholders are parties which 
have been held invalid solely because they constituted a violation 
of the duty of party contracting to the other stockholders as a 
fraud upon them would be valid if consented to by all of the stock- 
holders. 

In Palmbawm v. Magulsky*®® a suit was brought on a note for 
$700. The defense was an agreement by the defendant with the 
plaintiff entered into two years after the note was given that if 
the defendant would vote to sell all of the assets of the corporation 
of which the plaintiff and defendant and a third person were stock- 
holders, the plaintiff would cancel the note. The defendant ful- 
filled his part of the agreement but the court held it was void as a 
fraud upon the other stockholder who did not know or consent to it. 

Although the element of the fiduciary duty between director 
and stockholder is brought into the picture in O’Brien v. O’Brien™ 
the case also stands for the proposition that a majority stockholder 
is a fiduciary of the minority. Here the dominant stockholder 
and directors of a Connecticut corporation caused its entire assets 
to be transferred to a Massachusetts corporation in which the dom- 
inant shareholder or his wife held all of the shares. The Connecti- 
cut corporation was legislated out of existence and was not a party. 
The court overruled a demurrer to a bill by the minority stock- 
holder alleging the dominant shareholder in the Massachusetts cor- 
poration was trustee for him. Here the plaintiff did not assent to 
this sale, knew nothing of it apparently for a long time after it 
happened and it was a fraud upon him as he received no interest 
in the succeeding corporation. 

In Hellier v. Achorn’? there was a contract between the plain- 
tiff and the defendant’s testator whereby in effect the latter agreed 
to keep the plaintiff in control of the corporation so long as the 
plaintiff worked for the best interest of the corporation. There 
was no evidence that all of the stockholders consented. The court 
held the agreement void on the principles above set forth, stating 
that even though the plaintiff used his best efforts in working for 





10217 Mass. 306 (1914). 
11238 Mass. 403 (1921). 
12255 Mass. 273 (1926). 
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the corporation, they might not be satisfactory and the corporation 
might need a new president. 

The effect of these decisions summarily stated is that an agree- 
ment entered into by a stockholder with individuals for considera- 
tion to vote his stock to elect certain persons for officers, or trans- 
fer the corporation assets, fix or increase salaries of officers and the 
like, are void unless all of the stockholders consent. And this is 
because such contracts are a fraud on the non-consenting stock- 
holders because their interest in the corporation as stockholders is 
in danger of injury thereby. The stockholders stand in a fiduciary 
relation to each other to that extent. 

Of course it does not follow, however, that all agreements 
between some but not all of the stockholders are void even though 
made to further the pecuniary interests of stockholders so contract- 
ing,*? and the cases discussed herein are not necessarily decisive 
concerning the motive of a stockholder when he votes his stock. 
These cases have to do with executory contracts which are or may 
be unfair to a non-assenting stockholder and infringe upon his 
rights as an owner of the corporation. 


II. 

Cases involving the validity of agreements by stockholders 
under which they combine for voting purposes. 

This type of case includes the voting trust arrangement of 
stock as well as agreements to vote as a majority of combining 
stockholders should decide or as their committee should decide. 
This type of agreement differs from that discussed under heading 
I. because in that type the agreements might injure the non-con- 
senting stockholder, whereas in this type the effect of the agreement 
is usually limited to the element of combination. Whether or not 
an officer is entitled to an increase in salary, for example, should 
depend upon whether he earns or deserves it, not upon what the 
agreement by a stockholder says. The agreement effecting a com- 
bination for voting merely, has no element of injury to the non- 
consenting or non-participating stockholders although decisions in 
other states have held that such agreements are void because each 
stockholder is entitled to have every stockholder vote his stock 
rather than to have it voted by parties without pecuniary interest 
as owners of the business.’ The fiduciary duty in Massachusetts, 
however, does not extend that far. 





18 Camden v. Atlantic R. R. Co. v. Ekins, 37 N. J. E. (1883). 
4 Tuthy v. Rearn, 270 Ill. 373 (1915). 
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A famous and basic Massachusetts decision on the subject is 
Brightman v. Bates in which the plaintiff sued on a covenant for 
compensation for services in connection with a syndicate for shares 
in the Union Street Railway Company of New Bedford. The 
question for the court was whether or not the agreement was 
unlawful on its face because of a provision that the syndicate mem- 
bers after the purchase of certain shares by them shall vote the 
shares at each annual meeting for three years for such directors 
as a committee of five shareholders should name. The court said 
that the agreement was legal, that ‘‘It is as legitimate for a majority 
of stockholders to combine as for other people.’’ Gain or advantage 
to those combining is immaterial to the legality of the contract 
unless the gain was to be at the expense of the corporation or was 
intended to work a wrong to the other stockholders. Here the 
committee might not be stockholders in the future. The court 
also states that it knows of no policy of the law forbidding a 
majority of stockholders from transferring their stock to trustees 
with unrestricted power to vote upon it. This case in effect legalizes 
combinations between stockholders for voting purposes and holds 
the voting trust valid unless done at the expense of the corporation 
or to work a wrong to the other stockholders. One of the principal 
arguments against the legality of the voting trust is that it sep- 
arates voting power from the ownership, and might place the 
voting in disinterested hands, that every stockholder is entitled to 
have the vote of every other stockholder if cast, voted by the owner 
and upon this ground courts in other jurisdictions have held them 
illegal. The court of Massachusetts well decided this matter not 
only as a matter of public policy but as a proposition of law that 
a combination in itself is not illegal even though it may be so if 
the intent is to defraud thereby or injure recognized legal or equi- 
table rights of the shareholders. The desirable effect of continuity 
of management and control and protection from outside purchasers 
of control is secured thereby. In a later case, Bullivant v. Th: 
First National Bank of Boston,® a minority stockholder sued the 
trustee under a voting trust to enjoin it from voting the trust 
stock for a reorganization plan. No unfairness in the reorganiza- 
tion plan appeared, and the court said the voting trust was binding 
on the parties to it. There was no use by the trustee of its power 
under the trust agreement for the furtherance of its own interest 
to the detriment of others. Here the court repeats that a voting 

18 175 Mass. 105 (1900). - = 
16 246 Mass. 324 (1923). 
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trust in itself is valid, but recognizes that what the trustees vote 
for must be fair and not a furtherance of its own interest to the 
detriment of others. The non-participating stockholders’ interest 
is recognized and must be treated fairly and the combining stock- 
holder or trustee can have no unfair advantage at their expense. 


III. 


Cases involving the validity of a vote of a majority or a larger 
proportion of the stockholders when such a vote is injurious to the 
interest of the minority stockholders in the corporation, or the 
corporation. 

The stockholder as a fiduciary is again described in a type of 
case involving corporation action authorized by a majority or more 
of its stockholders or ratification by them. The Bullivant case 
aforementioned in addition to reaffirming the voting trust stated 
that such voting power must be exercised fairly. The case of 
Brewer v. Boston Theatre™ sets forth in certain terms the duty of 
the majority stockholder to the minority. In this case the majority 
in effect authorized a lease of certain of the corporation’s property 
from which lease the majority voting derived a secret benefit for 
themselves at the expense of the minority. The wrong was done 
to the corporation of course and this was a stockholders’ so-called 
derivative suit, to obtain reimbursement for the corporation which 
benefit would radiate to the stockholders. The court calls this 
action by the majority of the stockholders and directors a breach 
of trust and says the majority have no power to ratify such an act. 
The case of Abbot v. Waltham Watch Co.** was a suit by a minority 
stockholder to set aside a transfer of its assets by the old corpora- 
tion to the new in pursuance of a reorganization necessitated by the 
financial condition of the old corporation. A vote of two-thirds 
of the stockholders entitled to vote was recorded in favor of the 
plan, which vote, under General Laws, Chapter 156, section 42, 
validated the reorganization in the absence of fraud and conspiracy 
or breach of trust of which there was no sufficient evidence. This 
ease recognizes that the majority or, as in this case, two-thirds of 
the stockholders acting honestly can bind the minority and cites 
a leading case.2® The case, however, is especially important in 





17104 Mass. 378, on 395 (1870). 

18260 Mass. 81 (1927), and see also Page v. Whittendon Mfg. Co., 211 Mass. 424 
(1912) on 429 and Thomas v. Laconia Car Co., 251 Mass. 529 (1925) and Fennell v. Jones 
Power & Pump Co., Mass. Advance Sheets 629 (1930) and Calnan v. Guaranty Security 
Co., 1237 (1930). 

% Treadwell v. Salisbury Manufacturing Co., 7 Gray 393, on 404 (1856). 
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connection with its examination of the fairness of the plan. The 
reorganization provided for payment of the old stockholders by 
the new corporation in stock and not cash and the assumption of 
liabilities. The entire transaction was authorized and valid and 
there was no evidence of fraud or unfairness upon which to base a 
recission, but the minority’s right to fairness from the majority was 
recognized not to the extent that the majority must be the keeper, 
so to speak of the minority, but the minority must not be injured 
to the benefit of the majority in the situation set forth in the 
Brewer case above. The majorities’ rights are further set forth 
at length in Dufee v. Old Colony & Fall River Railroad Company” 
in an important decision concerning the amendment of a railroad 
corporation charter. In a long discussion of the rights of minority 
stockholders in connection with the exercise by the majority of 
its powers, the court on page 247 says ‘‘ Against any dishonest 
or fraudulent abuses of it (power of majority) a sufficient remedy 
ean always be had in the courts of justice.”’ 


CONCLUSION. 


That a stockholder as such is a fiduciary as to the other stock- 
holders and the corporation, at least, to the extent set forth in the 
foregoing article is of importance in the developing law of cor- 
porations, not only in its specific application in the type of cases 
discussed, but as a general principle applicable, perhaps, to other 
situations for the purpose of protecting the stockholders without 
undue hindrance to business. 

Wituiam W. YERRALL. 
Springfield. 


2095 Allen 230 (1862) 
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WATER RATES AS LIENS—COLLECTOR’S CERTIFICATES 
AS TO LIENS. 


A bank took a mortgage on Lots A, B and OC, in Boston, on 
July 6, 1923. The mortgage was foreclosed June 25, 1929, the 
bank taking title. On November 1, 1929, the property was sold by 
the bank to a purchaser who relied on a certificate given by the 
city collector that there were no municipal liens. It subsequently 
appeared that there were unpaid water bills as follows: 


On Lot A 


For the whole year of 1928.................. $18.40 

For the third quarter of 1929................ 23.92 
On Lot B 

For the whole year of 1928.................. 25.76 

For the 1st, 2nd and 3rd quarters of 1929..... 50.48 
On Lot C 

OR GO CIID FORE TI nin ce vctccwssences 9.20 


When the property was foreclosed in June, 1929, the record 
title was clear of liens. 

Under the decision of Loring v. Commissioner, 264 Mass. 460, 
it appears that the city can now place a lien on Lots A, B and C 
and the city officials have threatened so to do, in spite of the fact 
that the city continued to furnish water for seven quarters while 
the bills were unpaid, the water being furnished to tenants and 
neither the mortgagee nor the purchaser from the mortgagee 
having any way of knowing of these unpaid bills. 

The opinion in Loring v. Commissioner sets forth certain 
phases of the water lien statute which were never contemplated 
when the act was passed. I can state this with conviction because 
I attended a meeting of the Massachusetts Conveyancers Associa- 
tion when the bill was discussed and appeared with others before 
the Governor and requested him to veto the bill. In the Loring 
ease the water rates were payable under a lease by the lessee. The 
bills were dated respectively September 30, 1926, December 31, 
1926, March 31, 1927. Even while these bills were unpaid the City 
continued to furnish water until November 1, 1927, when it was 
shut off at the request of the petitioners. 

The single justice who heard the ease found as a fact that ‘‘the 
delay of the city in shutting off the water upon failure to pay the 
bills as presented was unreasonable. Apparently that delay was 
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contrary to the regulations and ordinances of the city.’’ The court 
found that an ample supply of water is a public utility of the first 
importance. Under the statute a lien, for water furnished, is given 
to the city. This lien is held to be neither a tax nor a special 
assessment. It is held to be a valid exercise of the police powers of 
the state. 

The court considered the argument that the lease referred to 
ante-dated the lien statute but held that the lien claimed was valid 
and ‘‘private rights must yield.’’ In that case the water furnished 
was delivered after the lien statute became effective. Various 
eases were cited where other lien statutes were retroactive. The 
court said: ‘‘The circumstances that there was unreasonable delay 
by the city in shutting off the water from the demised premises for 
nonpayment of the rates and that there was failure on the part of 
city officers to comply with ordinances and regulations in this re- 
spect, do not exonerate the land of the petitioners from the lien.’’ 

The court laid stress upon the fact that the lien act was to 
facilitate the collection of water rates. It was designed to prevent 
losses to the public revenue. The right to the lien was not depend- 
ent upon compliance with the city ordinances, ete. The right of 
the lien was held to be independent of the initial obligation to pay 
for the rates. 


‘‘Unreasonable delay in shutting off the water for non- 
payment of the water bills is a factor irrelevant to the en- 
forcement of the lien in conformity to the enabling statute. 
The legislature has not imposed any such limitation upon 
the lien. It is not within our province to do so.’’ 


It is to be noted in the foregoing decision that the bills ren- 
dered started with the third quarter of 1926 and that the City con- 
tinued to furnish water until after November 1, 1927. The statute 
provides that the lien shall continue for one year from the first day 
of October next following. Heretofore the understanding of this 
provision was that there should be a lien for water rates chargeable 
against the land for bills remaining unpaid for sixty days after the 
due date. It was usually considered that the lien, which was to 
continue for one year from the first day of October next following 
the filing, should be filed within the year. 

The decision in Loring v. Commissioner, etc., clearly indicates 
that it is not necessary for the city to file a claim for a lien within 
that period. Apparently there is no time limit. The result may 
follow that the city can file claims for liens for water furnished at 
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any time. The Loring case, however, states clearly that the facts 
in the case were for water furnished subsequent to the enactment 
of the lien statute. This leaves the question open for future decision 
as to whether or not the city ean file a lien for water furnished 
prior to the passage of the statute of 1923. 

I am informed that there have been cases where a mortgagor, 
anticipating the foreclosure of his mortgage, has turned on the 
water in the house and has allowed it to run for weeks. Under the 
present status of the law this act, maliciously done, is the basis for 
a claim by the city against the land itself. As the city officials 
refuse to turn on the water when once shut off this means that the 
innocent purchaser for value would have to satisfy this lien against 
his property. 

In the specifie case referred to at the beginning of this note 
application for a certificate of liens was made to the collector of 
taxes of the city of Boston, the fee paid, and a certificate was issued 
which did not recite any municipal lien upon the property. Under 
the circumstances it would seem that the city ought not to have any 
claim against the innocent purchaser. 

General Laws, chapter 60, section 23, is the statute which re- 
quires a city collector on payment of $1.00 to furnish a report of 
liens. The law is: ‘‘The collector of taxes for any city, or for any 
town having more than five thousand inhabitants . . . shall, on ap- 
plication in writing by any person, and within two days thereafter, 
furnish to any such applicant a statement in writing of all taxes 
and other assessments which at the time constitue liens on the 
parcel of real estate specified in such application and are payable 
on account of such real estate... ”’ 

In Boston this statute is not strictly complied with, particu- 
larly in reference to current taxes. For example, it does not 
appear on reports now furnished whether the 1930 taxes have been 
paid. These of course, may be a lien on the property. No state- 
ment is given in reference to charges for water. Ordinarily the 
report says ‘‘for unpaid water rate charges filed for lien, consult 
Registry of Deeds ... For unpaid Water charges not filed for 
lien, inquire Window 7, Collecting Department.’’ 

From information received from a prominent conveyancer I 
am told that in some cases inquiry has been made and a verbal 
report given that there were no unpaid water bills. Later it devel- 
oped that there were unpaid water bills which may constitute a lien 
on the property. 
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In the ease of Graton v. City of Cambridge, 259 Mass. 310, 
the Massachusetts Bond and Insurance Company was surety on a 
bond. The plaintiff made application under the statute to the col- 
lector of taxes, for a written statement of all taxes and assessments 
contributing liens against the premises—182 Brattle Street, Cam- 
bridge. A certificate was furnished setting forth that the property 
was free from municipal liens. On the strength of the report the 
propery was purchased. The purchaser relied on the statements 
of the certificate. The certificate, however, was erroneous as a side- 
walk assessment existed which constituted a lien on the land. This 
assessment the plaintiff had to pay. 

The effect of this decision is apparently that an individual in- 
jured by reason of errors set forth in the certificate under the 
statute has no redress against the city. 

The conclusions which follow from the foregoing are: First, 
the water lien statute should either be repealed or modified so as 
not to impose an injustice on innocent purchasers for value with- 
out notice. Second, cities should be required to issue certificates 
which should truthfully set forth a statement of ‘‘all taxes and 
other assessments which . . . constitute liens on . . . the real es- 
tate.’’ Third, the cities which receive a fee for issuing a certificate 
in regard to municipal liens should be compelled to issue certifi- 
eates which should be conclusive as against the city of all facts 
therein set forth. 

Wimor R. Evans. 
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DIRECTORS’ LIABILITY FOR CERTIFICATE OF 
CONDITION—ACCOUNTING PRACTICE. 

(As this is a subject which concerns directors of all the corporations in 
Massachusetts and as several bills have been introduced into the 
Legislature in regard to it the following discussion is 
reprinted from the “Bar Bulletin” for January, 

No. 40.) 

The recent opinion in United Oil Co. v. Eager Transportation 
Co. & others (1930 Mass. Adv. Sheets, p. 2281) has caused uneasi- 
ness at the bar. 

This was a bill in equity by a creditor to enforce the liability of 
directors for debts of a corporation under G. L. ec. 156, § 36, which 
imposes such liability ‘‘if any statement or report required by this 
chapter is made by them which is false in any material representa- 
tion and which they know, or on reasonable examination, could have 
known to be false.’’ Section 47 of that chapter requires the annual 
filing of ‘‘a report of condition which shall be signed and sworn to 
by . . . president, treasurer and a majority of directors stating 

(6) A statement of the assets and liabilities of the corpora- 
tion . . . to be made substantially in the following form.”’’ 
The commonly known items on the usual form of certificate of con- 
dition are then set out in two columns of ‘‘ Assets’’ and ‘‘Liabili- 
ties.”’ 

The record shows that the report of condition made by the 
defendants, so far as material, was as follows: 


ASSETS 
pe $14,735.00 
ID ands wa n8bnbee Svnnde ces 1,990.30 
Pc ciUdithnnestubeu eked aeas ceeewee 24.28 
dict hoe eae tneteaenaaek de hee 16,312.78 
DE cba snctcnnddaehintedentedes 18,998.14 
Eo hanewe adams eeeerntswie da $52,060.50 
LIABILITIES 

IE ares Laie rat hae ees Cea TNR $25,000.00 
CE ee oy re 12,327.33 
cd aie alee ad weak 900.00 
 cchodolenccuseetsessccndeaneauune 13,833.17 
MEE Giradedccecued tab akeneuwees $52,060.50 
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The court below found that the ‘‘autos, trucks, ete.,’’ had been 
used for ten years and were of an actual value of $1,000. 

The court also found that the valuation of the autos, trucks, 
ete., in the assets column represented cost; that the company 
charged off from time to time depreciation which was included each 
year as part of the item ‘‘Reserves’’ in the liability column; that 
the only other item in the ‘‘ Reserves’’ was about $300 for bad debts; 
and that the difference between the value of the autos, ete., in one 
column and the amount charged off for depreciation under the word 
‘*Reserves’’ in the other column represented the true value of the 
autos, ete., so that the net condition of the company as far as these 
particular assets were concerned was accurately stated and was 
made in accordance with the manner in which the books were kept 
under supervision of the accountant employed by the corporation. 
The court also found that the directors acted in good faith. On 
those findings the court below held that the certificate was false and 
the defendants liable. The full court sustained this decision. 

The court said: 

7 the requirements of the statute are not sat- 
isfied by a statement which shows accurately the ‘net condi- 
tion of the company, as represented in the amount of profit 
and loss,’ but is false in material details. The representa- 
tions of the value of ‘autos, trucks and teams’ in the state- 
ments of assets and liabilities here in question were ‘mate- 
rial’ and standing alone, ‘false.’ Heard v. Pictorial Press, 
182 Mass. 530, 532. The question is whether they were made 
true by any other items in the statements, and this question 
must be answered in the light of the purpose of the statutory 
requirement of a report, which is ‘to give the public informa- 
tion of the character and condition of the corporation, so that 
those dealing with it may know the facts and its financial 
condition. > Empire Laboratories Inc. v. Golden Distributing 
Corp., 266 Mass. 418, 422. 

‘‘We are not called upon to determine whether this 
excess is properly described as a ‘reserve’ or to pass on the 
propriety in general of an accounting practice which pur- 
ports to show a necessary deduction from assets by an addi- 
tion to liabilities. A true statement would show, at least, 
that the liability item was a deduction from assets and 
identify the asset item from which the deduction was to be 
made. . 

**Kach statement of assets and liabilities, taken as a 
whole, ‘would lead a creditor to believe that the corporation 
had actual tangible assets’—‘autos, trucks and teams’—of 
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the value stated on the ‘asset’ side. ‘The natural inference 
would be that this amount could be reached if necessary to 
satisfy the debts by the corporation.’ Empire Laboratories 
Inc. v. Golden Distributing Corp., 226 Mass. 418, 423.”’ 

While the use of the term ‘‘ Reserves’’ or ‘‘Reserve’’ has been 
the subject of criticism by accountants as covering too many things 
(see Montgomery ‘‘ Auditing Theory and Practice,’’ 4th Ed., pp. 
313-317) ; yet, in view of their common use in bookkeeping by con- 
cerns which have no dishonest intentions and in view of the fact 
that the use of the word ‘‘reserve’’ to cover depreciation was prob- 
ably still more common when this word was introduced into the 
statutory form of certificate, it seems a rather curious result that 
section 36, which has a separate history from section 47, should be 
construed so as to impose the drastic penalty of personal liability 
for a correct statement of net condition as shown by bookkeeping 
which was intended to be honest and which, if examined by the 
directors themselves, would have been considered to show the true 
facts in accordance with common accounting practice. If the stat- 
ute is intended to require a specific method of accounting it should 
say so before misleading directors into such liability. 

It seems a serious question whether Massachusetts, with all her 
other business troubles, can afford to keep on the statute book, with- 
out amendment, provisions which result in creating such unexpected 
personal liability now that the court has decided the extent to which 
these statutes go. The purpose of the corporation laws has been, 
and is, to enable modern business to secure the direction and advice 
of the best equipped individuals without subjecting them to the risk 
of being ruined by unlimited liability. F. W. G. 


(Suggestions as to the best amendment of the statute, if it is to 
be changed, will be welcomed.) 


MEMORANDUM AS TO CERTIFICATES OF CONDITION AND DiREcTORS’ 
LIABILITY IN OTHER STATES. 

Vermont has an annual report to be filed with the Secretary of 
State disclosing the condition of a corporation. This report shows 
the amount of its outstanding capital stock; the total amount of its 
indebtedness ; the amount of its indebtedness secured by mortgage 
or pledge of the corporate property or any part thereof; the amount 
of its indebtedness not so secured; the total amount of cash on 
hand; the amount of assets, including the amount of cash on hand, 
and the names of directors and clerk. This report shall be verified 
by the president and treasurer, or a majority of the directors. 








72 


There is no specific liability against officers or directors, but the 
statutes provide a general liability for neglect of duties. This stat- 
ute provides that a director or trustee must discharge the duties of 
his office in good faith, and with such care and skill as may reason- 
ably be expected to be exercised by a person holding such office. 
He shall be liable to the corporation for any damage actually 
suffered by it through his failure so to discharge his duties. 

Rhode Island has no such a certificate, but corporations are 
required to file a certificate upon the payment of stock, and the 
statute provides that, ‘‘If the officers or directors of any domestic 
or foreign corporation shall make any certificate, affidavit, state- 
ment or report required by sections thirty, thirty-two, fifty-four, 
sixty-five or sixty-eight hereof which is false and which at the time 
of signing the same they know to be false in any material represen- 
tation, the officers and directors signing such certificate, affidavit, 
statement or report knowing it to be false as aforesaid shall be 
jointly and severally liable for two years thereafter for all debts of 
the corporation then existing or incurred within one year after the 
making of such certificate, affidavit, statement or report. The 
statutes also provide that no action or bill shall be brought until a 
judgment has been entered against such corporation and execution 
thereon has been returned unsatisfied in whole or in part, or such 
corporation has been adjudicated bankrupt or adjudged insolvent 
or a permanent receiver of such corporation has been appointed. 

Connecticut does require a certificate of condition to be filed, 
signed by the president and treasurer. It provides no specific 
liability for the officers or directors. 

New York state does not require any such certificate, but they 
do have a provision with reference to false reports or notices. This 
statute provides that officers and directors signing any such false 
reports or notices shall jointly and severally be personally liable, 
if such report or notice shall be false, to any person who has become 
a creditor or stockholder of the corporation upon the faith of any 
such material representation therein to the amount of the debt con- 
tracted upon the faith thereof if not paid when due, or the damage 
sustained by any purchaser of or subscriber to its stock upon the 
faith thereof. The liability imposed by this section shall exist in all 
eases where the contents of any such certificate, report or notice or 
any material representation therein shall have been communicated 
either directly or indirectly to the person so becoming a creditor or 
stockholder and he became such ereditor or stockholder upon the 
faith thereof. No action can be maintained for a cause of action 
created by this section unless brought within two years from the 
time the certificate, report or public notice shall have been made or 
given by the officers or directors of such corporation. 

Illinois has no requirement of a certificate of condition, but the 
statutes provide that if any report, certificate or statement made, 
or public notice given by the officers or any of them, or a corpora- 
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tion shall be false in any material particular, statement or repre- 
sentation, all of the officers who have signed the same, knowing it 
to be false, shall be jointly and severally liable for damages arising 
therefrom. 

Missouri. There is no report approximating a certificate of 
condition. Neither is there any specific penalty for false statements. 

Ohio. There is no report approximating a certificate of condi- 
tion. The statutes provide that any person being an officer, director, 
employee or agent of a corporation, who, either alone or with 
another of others, with intent to deceive: shall make, issue, deliver, 
transmit by mail, or publish any prospectus, report, circular, certifi- 
cate, statement, balance sheet, exhibitor document, respecting the 
shares, assets, liabilities, capital, business, dividends, earnings or 
accounts of a corporation, which is false in any material respect, 
knowing such statement to be false; or, having charge of the books, 
minutes, records or accounts, or any of them, of a corporation shall 
make or cause to be made therein any entry which is false in any 
material respect, knowing such entry to be false, or shall remove, 
erase, alter, or cancel any entry therein, knowing that the entries 
resulting therefrom will be false; shall be personally liable, jointly 
and severally, with all other persons participating with him in any 
such act to any person, including a subscriber for shares, a pur- 
chaser of shares, bonds, notes, obligations, or securities from such 
corporation or any owner, and a pledge of any shares, bonds, notes, 
or obligations issued by such corporation for any and all loss or 
damage actually suffered and proximately resulting from such act. 
An action to enforce a liability under this section shall not be 
brought after four years from the time of the act complained of. 
Remedies under this section shall not be exclusive of other remedies 
at common law or under other statutes. 

Under the directors’ liability for the payment of improper divi- 
dends, the statute provides: ‘‘A director shall not be held to have 
been negligent within the meaning of this section if he relied and 
acted in good faith upon the books of the corporation, or upon a 
balance sheet and profit and loss statement of the corporation and 
a statement of the assets available for a dividend or distribution 
represented to him to be correct by the president or the officer of 
the corporation having charge of or supervision of its accounts, or 
certified to be correct by a public accountant or firm of public 
accounts of good reputation, nor shall he be held to have been negli- 
gent if in good faith he considered assets at their book values, nor 
if in any ease he followed what he believed in good faith to be 
sound accounting and business practice.’’ 

California provides for the making of a financial statement to 
stockholders upon request of ten per cent (10%) of the stockhold- 
ers. The statutes provide that any officer of a corporation who wil- 
fully gives a certificate or wilfully makes an official report, public 
notice, or entry in any of the records or books of the corporation, 
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concerning the corporation or its business, which is false in any 
material representation, shall be liable for all the damages resulting 
therefrom to any person injured thereby, and if two or more officers 
unite or participate in the commission of any of the acts herein 
designated, they shall be jointly and severally liable. 

From the foregoing I think it is very evident that few states 
require the filing of any public document similar to our certificate 
of condition. I think it is also evident that the liability of officers 
and directors is based almost entirely upon the false statement 
being material, and having been made knowingly and wilfully. 

I would like to call your attention particularly, to a statement 
of the law in Ohio with reference to the directors’ liability for the 
payment of improper dividends. That statute protects the direc- 
tor if he relies upon and acts in good faith upon the books of 
the corporation, or upon a balance sheet and profit and loss state- 
ment of the corporation, and a statement of the assets available for 
a dividend or distribution represented to him to be correct by the 
president or the officer of the corporation having charge of or super- 
vision of its accounts, or certified to be correct by a publie account- 
ant or firm of public accounts of good reputation, nor shall he be 
held to have been negligent if in good faith he considered assets at 
their book values nor in any ease he followed what he believed in 
good faith to be sound accounting and business practice. 

I believe that the Ohio statute is good food for thought in the 
consideration of an amendment to our statutes on the liability of 
directors in certificates of condition. 

Haroip W. Cairns. 


A SOUND PRACTICE. 


The following announcement which appeared in the New York 
Law Journal of Dee. 19, 1930, has been called to the attention of 
the Editor: 

‘No PRESENTS OR GRATUITIES. 
“A REQUEST BY THE JUDGES OF THE UNITED STATES DISTRICT 
COURT, SOUTHERN DISTRICT OF NEW YORK. 

‘*Members of the bar and other persons having business 
with the Federal District Court of the Southern District of 
New York are requested to make no presents and to give no 
gratuities of any kind whatsoever to anyone who is in any- 
wise connected with the court. The judges are unanimous in 
the opinion that such practice should no longer continue, and 
in bringing about its complete cessation request the co-opera- 
tion of the bar and the public.”’ 


Compare Canons of Judicial Ethics of the American Bar 
Association No. 32, Report for 1929, Vol. 54, p. 931. 








rk 
of 


ess 
of 
no 
ny- 
s in 
and 


eTa- 


Bar 











PROBLEMS OF PROFESSIONAL DISCIPLINE — DISCOURAG- 

ING DIFFICULTIES OF GRIEVANCE COMMITTEES — 

A HAMPDEN COUNTY CASE. 

Public officials, editorial writers for newspapers, laymen, law- 
yers who are not members of grievance committees, and even 
occasional judges are in the habit of criticizing bar associations 
and their committees for inaction in not ‘‘cleaning out’’ the bar. 
‘*Bar associations’’ or ‘‘the bar association,’’ in the abstract, appear 
to furnish a convenient kind of ‘‘goat’’ to which the ‘‘buck’’ may be 
‘‘passed’’ from time to time. This fact may be accepted philo- 
sophically, but it is desirable that some of the difficulties should be 
more generally understood. The following case was recently called 
to our attention by a member of the Hampden County bar. 


COPY OF PETITION (NAMES OMITTED). 


COMMONWEALTH OF MASSACHUSETTS. 


In Re: A. Hampden, ss. 


Superior Court. 
To THE HONORABLE JUSTICES OF THE SUPERIOR CouRT: 
RESPECTFULLY REPRESENTS William G. MeKechnie of Spring- 
field, in the aforesaid County of Hampden, Nathan P. Avery of 
Holyoke, in the aforesaid County of Hampden and Harold P. Small 
of Longmeadow, in the aforesaid County of Hampden, individually 
and in their capacity as members of the Grievance Committee of 
the Hampden Bar Association that : 


On April 10, 1925, B, doing business as X Co. in Springfield, 
Massachusetts, made an assignment for the benefit of his creditors 
to A of said Springfield, a duly admitted attorney at law in the 
courts of this Commonwealth. 

On July 13, 1925, B was adjudicated a bankrupt in the District 
Court of the United States for the District of Massachusetts. 

On May 11, 1925, C, doing business as the Y Co. at Holyoke, 
Massachusetts, made an assignment for the benefit of his creditors 
to the said A. 

On June 5, 1925, C was adjudicated a bankrupt in the District 
Court of the United States for the District of Massachusetts. 

Subsequently A, C, D and E by the Federal Grand Jury for 
the District of Massachusetts were indicted, charged with con- 
spiracy to conceal the assets of the bankrupt estates of B and C 
from the Trustees in Bankruptcy of said estates and in violation 
of the National Bankruptcy Act. 

On June 8, 1927, at a criminal session of the District Court of 
the United States for the District of Massachusetts held at Spring- 
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field, indictments which were returned as aforesaid were disposed 
of by various pleas, except in the case of D, who has never been 
apprehended. 

On the two indictments which were returned against A in each 
instance, acting upon the advice of his counsel, ———, an attorney 
of high standing, he entered a plea of nolo contendere which was . 
accepted by the United States Attorney and approved by the Court. 
A fine of $500.00 on each of these indictments was imposed by the 
Court and paid by A. 

On June 22, 1927, upon presentment by A of his resignation 
as a member of the District Court of the United States for the 
District of Massachusetts, by order of the Court, his name was 
stricken from the rolls. 

At the request of your petitioners, A and his counsel appeared 
before us and gave every assistance which was requested. 

Your petitioners have examined the various records which were 
forwarded to them by the office of the United States Attorney 
which consist of various reports and the typewritten testimony of 
various witnesses. The Trustees in Bankruptcy in the cases ebove 
referred to and their respective counsel have also given to your 
petitioners various documents and additional typewritten testimony 
of other witnesses. These also have been examined. Your peti- 
tioners in person have examined F and C. B is without the juris- 
diction of this commonwealth and residing in Florida. 

Your petitioners are of the opinion, because of the many con- 
tradictions as disclosed in the typewritten testimony of witnesses 
and others and also by reason of their personal examination F and 
C, that their respective statements are entitled to little if any 
credence. 

Your petitioners are of the opinion that it would be most 
unjust to A to make any finding against him based solely upon the 
evidence and testimony of the [F and C] and their co-conspirators. 

However, there is in this case not only the testimony of wit- 
nesses and documentary evidence but the pleas of nolo contendere 
by A, the imposition and payment of fines and the resignation of A 
as an attorney from the District Court of the United States for the 
District of Massachusetts. 

With reference to the pleas of nolo contendere, there is a 
serious question which was most strongly urged by [counsel] on 
behalf of A at hearings before your petitioners. It is the conten- 
tion of A and his counsel that the pleas of nolo contendere and 
the payment of fines by A are not an admission of guilt and not to 
be used against him in these proceedings. This contention would 
seem to raise a question of law which comes within the province of 
the court for decision. It is the opinion of your petitioners that 
the facts in the case raise a question as to whether A has acted 
‘‘with all good fidelity as well to the courts as to his clients.’’ 

It is the opinion of your petitioners that this case is of such 
a nature that it should be presented to this Honorable Court for 
your decision. 
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There is attached hereto and made a part hereof a Certificate 
under seal of the United States District Court for the District of 
Massachusetts setting forth the entries on the criminal docket of 
said court in this matter. 


WHEREFORE your petitioners, as members of the Grievance 
Committee of the Hampden County Bar, and individually, respect- 
fully pray that the said A be removed as an attorney in the courts 
of this Commonwealth or for such other action as in the judgment 
of the court shall be deemed appropriate and just, all in accord- 
ance with Chapter 221 of the General Laws of Massachusetts as 
amended by the Acts of 1924, Chapter 134. 


Respectfully submitted, 


WiiuiAmM G. McKEcunie. 
NATHAN P. AVERY. 
Haro.p P. SMALL. 


The certified entries referred to from the criminal docket of 
the United States District Court were as follows (names are omit- 
ted) : 

No. 6793 Criminal, 
UNITED STATES, sy InpicrMeEnt, 
v. 

[C] Et ALs., 


‘‘June 8, 1927. Brewster, J. (At Springfield). Def’t [A] retracted 
plea of not guilty & pleaded nolo contendere, 
which plea is accepted by the U. S. Attorney & 
approved by the court. 

June 8, 1927. Brewster, J. (At Springfield). Deft. [A] sentenced 
to pay a fine of five hundred dollars. 


June 8, 1927. Fines amounting to six hundred & fifty dollars paid 
into court by deft’s [E] and [A].”’ 


The foregoing petition was filed in the Superior Court October 
10, 1927; order of Notice was issued returnable October 17 when 
the following entry was made ‘‘after hearing—petition dismissed 
without prejudice ( me Pg 

The docket entries, as attested by the clerk’s office, were as 
follows (the names are omitted) : 
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“COMMONWEALTH OF MASSACHUSETTS. 
Hampden, ss. Superior Court. 
28743 Grievance Committee of the Hampden Bar Association, 
Petitioners for the Disbarment of A. 
1927 October 10 Entered. October 11 
Notice to show cause ordered return- 
able Monday, October 17 at 10 o’clock 


A.M. ( , Justice) October 17 
Hearing. Petition dismissed without 
prejudice ( , Justice). 1927 November 7 


Dismissed, without 
--— prejudice.”’ 
EpiroriAL Nore. 
The foregoing was submitted to a member of the association 
actively connected with grievance committee problems and he 
returned the papers with the following comment: 


“The obvious comment on this case seems to be that if the 
courts treat complaints against attorneys as criminal proceedings, 
in which the defendant is allowed all the technical defences of 
criminal law, rather than as disciplinary matters between the 
court and its officers, we cannot hope for really effective super- 
vision. While, as a technical question, A’s entry of the pleas of 
nolo contendere to so serious a charge, and payment of substantial 
fines, is neither an admission of guilt nor a conviction; nevertheless 
there is but one conclusion which can be drawn, and that is wholly 
inconsistent with a belief in his fidelity to the courts.” 


G. L., c. 221, s. 40 as amended by St. 1924, c. 34, provides, 

“Whenever a petition is filed for the removal of an attorney, 
the proceedings thereafter shall be conducted by an attorney to be 
designated by the court. The expense of the inquiry and proceed- 
ings in either court shall be paid as in criminal prosecutions in the 
Superior Court.” 

The statute recognizes and regulates, but does not create the 
jurisdiction and responsibility of the court in such proceedings. 
The proceeding is not a criminal proceeding and the reference to 
‘‘eriminal prosecutions’’ in the statute quoted is merely a con- 
venient reference to describe the method of paying expenses. At 
this point, we suggest that it is a poor method of paying them. 
As pointed out by the special Commission on Motor Vehicle Insur- 
anee (Report, Senate 280 of 1930, Massacnusetts LAW QUARTERLY 
for February, 1930, pp. 125-126), 

“Members of the bar are admitted by the Supreme Judicial 
Court on behalf of the commonwealth and not by county courts. 
When so admitted, they may practise all over the commonwealth. 
. . . There seems to be no particular reason why the common- 
wealth should ... require the counties to bear the expense of 
proceedings for excluding . .. It seems that the commonwealth 


might well assume the cost of disbarment proceedings now paid 
by the counties.” 


a. 
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In the Casey case (211 Mass. 187) the court specifically decided 
that a disbarment proceeding, whatever its form, was not a pro- 
ceeding between parties, that there are no parties except the 
respondent, that the petitioners, whether individuals or a bar asso- 
ciation, have no interest and ask for no relief, and that the petition, 
whatever its form .. . ‘‘simply calls the attention of the court to the 
alleged misconduct of an attorney ... only that the court, if so 
disposed, may inquire into the charge and act accordingly . . . and 
such is the proceeding in reality. ... The court, by reason of the 
necessary and inherent power vested in it to control the conduct of 
its own affairs and to maintain its own dignity, has a summary 
jurisdiction to deal with the alleged misconduct of an attorney 

’? No one’s rights are involved and a petitioner is not entitled 
even to an order of notice unless the court sees fit to issue one. 
‘From the moment of the filing of the petition, the petitioner in 
law dropped completely out of the case and the matter was entirely 
in the hands of the court to make the inquest on its own account 
and to such extent as it saw fit.’’... The title ‘‘Ex parte’’ or 
‘‘In re’’ or ‘‘In the matter of’’ ‘‘seems preferable as indicating 
more accurately the real nature of the proceeding.’’ 

Without quoting further from this illuminating Casey opinion, 
we respectfully call the attention of the justices and the clerks of 
the Superior Court to the fact that the Supreme Judicial Court in 
Suffolk County, at least, has changed the former practice of naming 
eases on the docket with a bar association as a party petitioner and 
has adopted the practice described in the Casey opinion, as may be 
seen by the title, ‘‘In the Matter of Sleeper,’’ 251 Mass. 6. 

We also call attention to the fact that in the Hampden County 
ease as far as the docket entries show, no attorney appears to have 
been ‘‘designated by the court’’ under the statute of 1924 above 
quoted, and that it is not clear what the order ‘‘ Petition dismissed 
without prejudice,’’ as made by the court, means, in view of the 
nature of the proceeding as determined and described by the 
Supreme Judicial Court in Judge Hammond’s opinion above quoted 
from the Casey ease. If the ‘‘petition’’ in such eases is nothing 
but a ‘‘suggestion’’ calling the attention of the court to something 
entirely within its own discretion and as to which no one else, 
other than the attorney involved, has any rights whatever, it is 
difficult to see what relation to such a proceeding the words ‘‘Pe- 
tition dismissed without prejudice’’ have. Without prejudice to 
what or to whom? 

The disagreeable task of investigating and bringing to the 
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court cases of professional discipline, —a task which is ‘‘wished’’ 
upon bar associations because there is no one else to do it, is diffi- 
eult and unpleasant enough, without having unnecessary and 
unsound obstacles created by an erroneous practice of naming 
eases (which give color to sentimental and sensational arguments 
and which appear to shift responsibility from the court to the so- 
called ‘‘petitioners’’), or by procedure apparently borrowed from 
the criminal law instead of being adapted to the particular charac- 
ter of the inquiry as determined by the Supreme Judicial Court. 

In the abstract every one is in favor of disbarring attorneys 
whose conduct is reprehensible, but when it comes to specific action 
the ‘‘milk of human kindness”’ is apt to flow too freely in the state 
courts. Some interesting but forgotten remarks were made on this 
subject by the late E. R. Thayer, former Attorney General Swift, 
and others at the annual meeting of the Massachusetts Bar Asso- 
ciation in Springfield in December, 1912. They are reported in 
Volume 3 of the Reports of the Association (pp. 112-115) and may 
well be read by every judge before whom a disbarment or a rein- 
statement case may come. 

In the last analysis responsibility for the character of the bar 
(so far as it is influenced or protected by discipline) rests with that 
body which has the power of discipline. 

We respectfully suggest that instructions be given to every 
clerk of courts in the commonwealth before which such proceedings 
may be begun, in order that they may be properly entered upon 
the docket and that the procedure in such cases be adjusted and, 
if necessary, regulated by rule, to conform to the Casey opinion. 
A form of ‘‘information’’ or ‘‘suggestion,’’ as distinguished from 
a ‘‘petition’’ might well be adopted by the Supreme Judicial and 
the Superior Court as the proper form to use, and such form should 
provide, if any suggestion is to be made to the court as to any 
specific course of action, that it should be expressly in the form of 
a ‘‘suggestion,’’ and not in the form of a ‘‘prayer.”’ 

The whole business of professional discipline is in so rela- 
tively weak a condition that it is time we began, at least, to adapt 
the procedure to the nature of the proceeding. 

Discipline appears to be administered effectively in the Federal 
District Court in Massachusetts without public hearings in most 
eases. The reasons for public trials in litigation between parties or 
in eriminal proceedings do not necessarily apply to disciplinary 
proceedings relating to ‘‘officers of the court’’. Judges in our 
state courts might well consider the practice in the Federal District 
Court. F. W. GRINNELL. 
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THE REPORT OF THE ‘‘WICKERSHAM”’ COMMITTEE. 
To the Members of the Massachusetts Bar Association: 

The Springfield Union in a recent editorial says: 

**Because the Wickersham report in its general and special 
phases appears to have left the prohibition question greater than it 
was before, there is a tendency in some of the newspapers of the 
country to take the view that the President’s policy of farming 
important questions out to special commissions for investigation 
and fact finding has broken down and that henceforth it will not 
make the same rational appeal as a means of solving public ques- 
tions. 

‘*But this may be a too superficial view to take of the policy as 
affected by this particular commission and its findings. It is en- 
tirely rational to assume that, given a question in great controversy 
over which antagonistic claims are being made, thereby leaving the 
actual situation uncertain, a thorough investigation and study by a 
commission of members of character, judicial experience and cap- 
able of taking a reasonably impartial view, such a policy is wisely 
ealled for in public interest. 

‘‘The essential purpose of such an inquiry is to discover and 
marshal the facts. It would be too much to expect doubtless that 
all the members of a commission so composed would form the same 
opinions from disclosed facts on a question of so many angles as 
prohibition provides. After all the essential thing is the facts and, 
in the case of this report especially, the essential part of it is the 
agreement as to the facts in the prohibition situation eleven years 
after its beginning, no matter how much opinions may differ. 

‘*On the facts in the case the commission is unanimous.’’ 





At least two New York papers printed the whole report. This 
was not done by most newspapers and the result is that the least 
important part of the report—the conflicting conclusions—have 
monopolized public attention. For this reason, in fairness to the 
commission which really deserves great credit for its publie spirited 
service, and in order to give the members of the Massachusetts Bar 
Association the opportunity to face ‘‘the challenge of facts’’ pre- 
sented by this report and do their own thinking about conclusions 
in the light of those facts, we obtained copies of the supplement to 
the United States Daily of January 21st and sent one to each mem- 
ber of the Association. There is a full index on the back of the 


report. F. W. GrInneELL, Secretary. 


NOTE. 


Mr. Loesch, a member of the commission, has stated to the press 
that the report did not cost $500,000 as has been alleged because it is but 
one of eleven reports which the commission is to make. There are ten 
more reports to come relating to law enforcement, etc. The prohibition 
law is only one of the subjects considered. 
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PROBATE JUDGES AS GUARDIANS AD LITEM. 


It is one of the functions of a legal periodical of this kind to 
eall to the attention of the judicial branch of the profession cer- 
tain aspects of practice as they appear at the bar, and vice versa. 
Accordingly we take this opportunity to call the attention of our 
judicial brethren on the probate bench to the fact that occasionally 
we hear from thoughtful members of the bar criticism of the 
appointment, as guardians ad litem, or, perhaps, as special adminis- 
trators, of judges of probate from counties other than that in 
which the particular proceeding arises. How common this prac- 
tice is, we do not know. Theoretically, there may be no objection 
to it. Judges of probate, of course, may be as good guardians ad 
litem, ete., as anybody else and, because of their necessary experi- 
ence in probate proceedings, they may be considered as rather 
better in some cases by the sitting probate judge. 

But it is not always easy for the men on one side of the bench 
to visualize clearly all the aspects of practice as they appear from 
the other side of the bench. As a practical matter, whatever may 
be the theoretical aspect, or the occasional practical aspect of such 
appointments, we believe that the practice is a mistaken one and 
that it would be the part of wisdom for the probate courts to select 
others than probate judges for such services. Why? Because, in 
the first place, it is not at all uncommon for probate judges of one 
county to be called to sit in another county in case of congested 
dockets. Again, the bar practises in all the different probate 
courts. The problem of fixing the amount of compensation for a 
guardian ad litem is often a difficult one and it is not at all un- 
common, in the opinion of thoughtful members of the bar, for such 
a guardian ad litem to have an exaggerated idea as to the value of 
his services. As some judges are quite as likely as other members 
of the community to take themselves too seriously, this habit, how- 
ever unconscious, may sometimes raise serious questions as to the 
propriety of a charge for services in such cases. When such a case 
arises, members of the bar naturally may be placed in an embar- 
rassing position in criticizing before one judge of probate a charge 
for services made by another judge of probate. Theoretically, this 
may not be so; practically, it is quite likely to be true, but it may, 
nevertheless, be the duty of counsel to question charges. Contro- 
versies over that kind of charge made by a judge are not healthy. 








his 
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The often quoted remark that it is not only important that 
justice should be done, but also that the public should believe it to 
be done, can not be too often remembered. 

F. W. G. 


‘““ADEQUATE BREVITY’’—AN OBJECT LESSON FOR 
LAWYERS. 


Some years ago when an honorary degree was conferred upon 
Ex-President Coolidge, he was described as ‘‘a man of adequate 
brevity’’. As an exceptional striking example of ‘‘adequate 
brevity’’ and as a model of simple, clear English, we call attention 
to the statement of Miss Ada L. Comstock, President of Radcliffe 
College, expressing her views as a meinber of the Wickersham 
Commission. Whether or not we agree with those views, we law- 
yers may all learn something about the power of statement. 


THE OnpJsEct LESSON 

‘‘The material which has been brought before the commission 
has convinced me that adequate enforcement of the 18th amend- 
ment and the national prohibition act is impossible without the 
support of a much larger proportion of our population than it now 
commands. Moreover, the conditions which exist today in respect 
to enforcement and which, in my opinion, can be modified only 
slightly by improvements in administration, tend to undermine not 
only respect for law but more fundamental conceptions of personal 
integrity and decency. For these reasons, I am one of the members 
of the commission who favor an immediate attempt at change. As 
I still hope that federal regulation of the liquor traffic may prove 
more effective than that of the states, I favor revision of the amend- 
ment rather than its repeal.’’ 


AUDITORS HEARINGS FOR PERSONAL INJURY CASES. 


Judge Whiting of the Superior Court recently announced that 
auditors would be appointed for motor vehicle accident cases with 
the consent of both sides in Worcester and Springfield. This is an 
interesting experiment. The suggestion has been made to the 
Judicial Council that standing auditors should be appointed (who 
should refrain from practice in such eases) to hear such eases in 
each county. This has been suggested as a method of keeping such 
eases in the courts instead of creating an outside commission. 
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SUGGESTED CHANGES IN METHODS OF INFORMING 
VOTERS UNDER I. & R. AMENDMENT. 
INTRODUCTORY REMARKS. 

The fundamental importance to the people of Massachusetts of 
every detail in the practical operation of the ‘‘initiative’’ part of 
the forty-eighth amendment to the constitution (commonly known 
as ‘‘the I. and R.’’) and the further fact that relatively few people 
think clearly or think at all seriously about the nature and possible 
results in operation of this most high-powered part of our govern- 
ment machinery, which was adopted twelve years ago, leads us to 
call the attention of the bar to the three proposals now pending 
before the legislature. These proposals are submitted by the Sec- 
retary of the Commonwealth, by the Attorney General, and by the 
President of the Senate. 

Many, if not most, people as far as our observation goes, con- 
fuse ‘‘the initiative’’ with ‘‘the referendum’’ and refer to both pro- 
ceedings by the word ‘‘referendum’’, but they are about as differ- 
ent in fact as ‘‘Z’’ is from ‘‘A’’, because they involve diametrically 
opposed methods of approaching questions of legislation. In saying 
this, we are not attacking ‘‘the initiative’’. We are merely pointing 
out what should be clearly understood, that it is a much more 
powerful engine with much greater destructive possibilities than 
‘“‘the referendum’’. Granting the misunderstanding caused in the 
minds of many voters by present methods of describing measures on 
the ballot, the question of improving those methods presents very 
serious difficulties. 

Do we wish to confer upon the attorney general the discretion 
to submit a proposed law or constitutional amendment to petition 
signers and on the ballot to the voters merely by the title of such 
amendment or law if in his opinion such title is sufficient, instead 
of by a ‘‘description’’ of the contents of the proposed law, however 
difficult it may be for him to draw such a description? This appears 
to be the recommendation of the Attorney General and of the See- 
retary of the Commonwealth. 

Lawyers do not need to be told about the importance of the 
man who ‘‘draws the papers’’. It would relieve the attorney gen- 
eral’s office of one of the most serious responsibilities attached to it 
if his discretionary descriptions by title or otherwise were made 
absolutely discretionary and freed entirely from judicial super- 
vision. We appreciate the reasons and sympathize with the point 
of view of the attorney general’s office in regard to these problems 
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as set forth in the part of his report quoted below, but we are not 
at all eonvineed that it would be a healthy thing for the common- 
wealth to adopt the discretionary method of description which is 
suggested. Because of his present power and duties under ‘‘the 
I. and R.’’ amendment, the office of attorney general is one of the 
most powerful offices in the commonwealth for it is he who decides 
upon the language which informs most petition-signers and voters 
what they are voting about. The fact that voters receive a pamphlet 
does not alter the truth of this statement. Within limits, his deci- 
sion is now subject to judicial supervision. Would it be healthy to 
make the office of attorney general any more controlling in the mat- 
ter of future legislation by direct popular vote than it is today? 
It is today in one sense more controlling in this respect than the 
Senate and House of Representatives put together. 

That improvements in the arrangement of questions on the 
ballot may be worked out and in other details as to the information 
to voters, with or without constitutional amendment, may be true. 
It is desirable that the questions should be studied, but sufficient 
time should be taken to consider them carefully. 

Accordingly, we submit that Senator Bacon’s plan for a com- 
mission is the only sound method of proceeding. 

Senator Bacon’s resolve also provides that the commission 
‘‘shall consider the advisability of restoring to the constitution the 
provision that the forty-second amendment authorizing the general 
court to submit to the voters for approval or rejection any act or 
resolve of the general court or any part or parts thereof’’. 

This provision for a discretionary referendum was repealed on 
the recommendation of the constitutional convention when the 
initiative and referendum amendment was adopted. The only form 
of referendum that is now within the power of the legislature is an 
advisory referendum, or state-wide ‘‘publice policy’’ vote, such as 
was resorted to in regard to the question of retaining the daylight 
saving law and the question of ratifying the proposed federal child 
labor amendment. 

In the act providing for the advisory vote on daylight saving 
in 1924 the legislature inserted the clause 


“If it shall appear that a majority of said votes is in the affirma- 
tive it shall be deemed and taken to be the will of the people that the 
daylight saving law, so-called, shall be continued in force and if a 
majority of said votes is in the negative it shall be deemed and taken 
to be the will of the people that said law shall be repealed.” 


This language is likely to be understood by voters as direct 
legislation by the people without any suggestion that it is merely 
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an advisory vote and that subsequent responsible legislative action 
will be necessary to carry out the result of the vote. It is a palpably 
misleading statement and bad legislative practice which is likely to 
cause serious and unnecessary embarrassment and misunderstand- 
ing if it is adopted in future when members of the legislature are 
required to form their own responsible judgment on the matter 
involved, particularly if the vote goes one way or the other by a 
small margin. 

If there is to be a commission, it might well be requested to 
consider the establishment of a fair and accurate form of question 
for such occasions, whether in the form of advisory voting or for a 
legislative referendum in case the forty-second amendment should 
be restored. The simplest and clearest form of question for an 
advisory vote indicating its advisory character would be substan- 
tially as follows: 

“Do you believe that the legislature should enact (or retain or re- 

peal) (daylight saving, or something else) by law in Massachusetts?” 


The commission might also be asked to consider a better method of 
announcing the results of a vote to the press by the Governor and Council. 
Under the present statute the press is given a tabulation of the “Yes” 
votes and the “No” votes; the blanks are not tabulated. Thus the public 
is given only two-thirds of the important facts. A bill is pending (Senate 
116) to remedy this and restore the practice of reporting the facts fully 
as was done in 1918 on the constitutional amendments then submitted (see 
report of Governor and Council of 1918, reprinted in MASSACHUSETTS 
LAW QUARTERLY, for February, 1919). F. W. G. 


THIRD RECOMMENDATION OF THE SECRETARY OF THE COMMONWEALTH 
IN House 106. 

3. Article XLVIII of the Amendments to the Constitution, 
General Provisions, III, Form of Ballot, provides for the form in 
which questions relating to amendment to the constitution or laws 
submitted to the people shall be printed on the ballot. Under the 
present law and in pursuance of an opinion to the General Court 
the past year, the Attorney General has not authority to condense 
these questions. It is my belief that such authority should be given 
in order that questions on the ballot may be more briefly expressed. 
The large number of blanks on such questions at the elections, 
varying from 25 to 50 per cent of the ballots cast, indicates a lack 
of understanding which might be helped if the Attorney General 
could use shorter forms. I therefore recommend an amendment to 
that part of the Constitution above mentioned by inserting after 
the words ‘‘attorney general’’ in the third line the words :—or by 
the title of such amendment or law if in his opinion such title is 
sufficient. 
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HOUSE ‘ : : ‘ ‘ ; . . No. 109 


Accompanying the third recommendation of the Secretary of the 
Commonwealth (House, No. 106). 

Proposal for a Legislative Amendment of the Constitution relative 
to Form of Questions to be Printed upon Ballots at State Elee- 
tions. 

A joint session of the senate and house of representatives 
hereby declares it to be expedient to alter the constitution by the 
adoption of the following article of amendment, to the end that it 
may become a part of the constitution, if similarly agreed to in a 
joint session of the next general court and approved by the people 
at the state election next following: 


ARTICLE OF AMENDMENT. 


Article XLVIII of the amendments to the constitution is 
hereby amended in that part of the general provisions entitled 
‘III. Form of Ballot’’ by inserting after the words ‘‘attorney- 
general’’ the words :—or by the title of such amendment or law if 
in his opinion such title is sufficient,—so that part of the said 
Article XLVIII will read as follows: 


III. FORM OF BALLOT. 


Each proposed amendment to the constitution, and each law 
submitted to the people, shall be described on the ballots by a 
description to be determined by the attorney-general, or by the 
title of such amendment or law if in his opinion such title is suffi- 
cient, subject to such provision as may be made by law, and the 
secretary of the commonwealth shall give each question a number 
and cause such question, except as otherwise authorized herein, to 
be printed on the ballot in the following form :— 

In the case of an amendment to the constitution: Shall an 
amendment to the constitution (here insert desecrip- 
tion, and state, in distinctive type, whether approved 
or disapproved by the general court, and by what NO. 
vote thereon) be approved? 

In the case of a law: Shall a law (here insert description, and 
state, in distinetive type, whether approved or dis- 
approved by the general court, and by what vote 
thereon) be approved? 


YES. 
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DISCUSSION IN REPORT OF ATTORNEY GENERAL 
PP. 21-224. 
10. AMENDMENTS TO THE STATE CONSTITUTION ENABLING SIMPLIFI- 
CATION BOTH IN THE DESCRIPTION OF MEASURES AND THE FORM 
OF QUESTIONS PRESENTED TO THE VOTERS. 

The Initiative, Art. XLVIII, II, ‘‘Initiative Petitions,’’ § 3 
(relating to the mode of originating initiative petitions), provides 
substantially as follows:—(1) that a petition for a proposed meas- 
ure must be signed by ten qualified voters and (2) submitted to the 
Attorney General and (3) certified by him to be in proper form for 
submission to the people, and (4) filed with the Secretary, and (5) 
that the Attorney General shall prepare a description of the meas- 
ure and (6) that the Secretary of the Commonwealth shall prepare 
blanks for the obtaining of the necessary twenty thousand signa- 
tures of qualified voters, and (7) that the Secretary shall print at 
the top of each blank a description of the proposed measure as such 
description will appear on the ballot. Similar procedure is re- 
quired by Art. XLVIII, The Referendum, III, ‘‘Referendum Peti- 
tions,’’ § 3 (relating to mode of petitioning for the suspension of a 
law and a referendum thereon), and § 4 (relating to petitions for 
referendum on an emergency law or a law the suspension of which 
is not asked for). Both sections have a provision that, after such 
petitions have been signed by ten qualified voters and filed with the 
Secretary of the Commonwealth, the Secretary shall provide blanks 
and shall print at the top of each blank a description of the pro- 
posed law as such description will appear on the ballot. 

In Art. XLVIII, General Provisions, III, ‘‘Form of Ballot,’’ 
it is provided that each proposed amendment to the Constitution, 
and each law submitted to the people, shall be described on the bal- 
lot by a description, and that in the form of the question, in the 
case of an amendment to the Constitution or of a proposed law, the 
following words shall be used :— 


Shall an amendment to the constitution (or law) (here insert 
description, and state, in distinctive type, whether approved or dis- 
approved by the general court, and by what vote thereon) be ap- 
proved? 


IV, ‘‘Information to Voters,’’ provides that the Secretary of 
the Commonwealth shall cause to be printed and sent ta each regis- 
tered voter the full text of every measure, a statement of the votes 
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of the General Court on the measure, and a description of the 
measure. Thus it will appear that there must be a description of 
the proposed law (1) on the blanks for the securing of the signa- 
tures and (2) upon the ballot and (3) in the information sent to 
the voters. The Constitution specifically requires that the descrip- 
tion on the blanks and the description on the ballot shall be the 
same. The Supreme Judicial Court has stated that— 


It would seem to be rational to infer that the purpose of the 
requirement that a description of the proposed law be printed on 
the initiative petition blanks, provided by the Secretary of the 
Commonwealth to be signed by the requisite twenty thousand quali- 
fied voters, is that such signers may have before their eyes and in 
their minds when deciding whether to sign the petition an impar- 
tial statement of the dominant and essential provisions of the pro- 
posed law so that thereby they may obtain an accurate conception 
of its main characteristics. 


The Constitution requires, as stated therein and as interpreted 
by the Supreme Judicial Court,* that ‘‘the description must be 
printed on the ballot.’’ The nature of this description, as expressed 
by the Supreme Judicial Court must be 
a fair portrayal of the chief features of the proposed law in words 
of plain meaning, so that it can be understood by the persons 
entitled to vote. . . . It must be complete enough to convey an in- 
telligible idea of the scope and import of the proposed law. It 
ought not to be clouded by undue detail, nor yet so abbreviated as 
not to be readily comprehensible. It ought to be free from any 
misleading tendency, whether of amplification, of omission, or of 
fallacy. It must contain no partisan coloring. It must in every 
particular be fair to the voter to the end that intelligent and en- 
lightened judgment may be exercised by the ordinary person in 
deciding how to mark the ballot. The provisions of said art. 48 
touching the description are mandatory and not simply directory. 
They are highly important. There must be compliance with them. 


It therefore is seen that the description appearing on the 
ballot is that description printed on the blanks for obtaining the 
necessary twenty thousand signatures. Such description on the 
blanks must satisfy not only the Court’s ruling of (1) ‘‘an impar- 
tial statement of the dominant and essential provisions of the pro- 
posed law so that thereby they (the signers when deciding whether 
to sign the petition) may obtain an accurate conception of its main 
characteristies’’, but also (to qualify as a description on the ballot) 
must be (2) ‘‘a fair portrayal of the chief features of the proposed 





*See Advisory Opinion of the justices in 1930, Adv. Sheets, p. 1, reprinted at the 
end of MassacuusetTts LAw QuarTERLY for May, 1930. 
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law in words of plain meaning,’’ (3) ‘‘complete enough to convey 
an intelligible idea of the scope and import of the proposed law,’ 
(4) ‘‘not clouded by undue detail, nor yet so abbreviated as not to 
be readily comprehensible,’’ (5) ‘‘free from any misleading tend- 
eney, whether of amplification, of omission, or of fallacy,’’ (6) 
containing ‘‘no partisan coloring,’’ (7) ‘‘in every particular fair 
to the voter, to the end (8) that intelligent and enlightened judg- 
ment may be exercised by the ordinary person in deciding how to 
mark the ballot.’’ 

A legislator has before him the full context of a proposed law 
or a constitutional amendment for examination of those details upon 
which oftentimes his vote as to the whole measure depends. I 


b 


assume it was the purpose of the Constitutional Convention, in pro- 
viding that such a deseription as set forth above should appear on 
the ballot, that the voter should likewise know the details upon 
which his exercise of judgment should depend, since by his vote he 
would himself be performing the functions of a legislator. But the 
mere fact that a voter is confronted in a booth with a recital of de- 
tails prevents him from observation and consideration of their 
effect. The use in the deseription of any words, capable of mis- 
construction, or use of an abbreviated form, might give rise to legal 
proceedings testing whether the description complied in all respects 
with the requirements prescribed by the Supreme Judicial Court. 
In the event it should be found, in such proceedings, that the des- 
eription had not so complied, the initiative and referendum meas- 
ures, after all the labor of their petitioners, might fail. The use of 
terms identical with those in the text of a proposed law, while de- 
signed to meet the requirements and thus safeguard the law, has a 
deterring effect upon voters as to a complete reading of the des- 
eription. 

In the event that the proposed amendment or law is lengthy, 
the description, to comply with the requirements, cannot possibly 
be brief. For instance, a constitutional amendment appearing on 
the ballot this year, providing for at least five changes, necessitated 
not only recitation of the changes but a recitation of the conditions 
sought to be changed. Even then the voter was not fully enlight- 
ened thereby because the reasons for the changes and their practical 
effect could not be set forth, since these could not appear as a des- 
eription. Furthermore, as Art. XLVIII, IV (providing that the 
Secretary of the Commonwealth circularize information to the 
voters), does not provide, in the ease of constitutional amendments, 
for any statement similar to that provided in case of measures, no 
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explanatory statement concerning an amendment could be set forth 
therein. 

Again, initiative petitions for proposed measures filed for cer- 
tification, often contain as many as seventy sections. It will at 
once be seen that a proposed measure of seventy sections, together 
with subsidiary provisions, cannot be described briefly, for, in doing 
so, some detail might be omitted, which, upon litigation contesting 
its validity, might be found to have been necessary. 

Hence, change is necessary whereby a recitation of the gen- 
eral substance of a measure may be substituted for a detailed des- 
eription. 

A deseription by title might well suffice in some cases. Yet a 
title might be such that, though true, if the contents of the measure 
were made more fully known, the voter would not approve it. 
Again, in limiting a description to a title, it might be that all the 
purposes of the provisions could not be merged therein. Moreover, 
when petitions present an initiative they attach a title. Such title 
may be ‘‘easily susceptible of being misunderstood.’’ The Su- 
preme Judicial Court has found one to have been so. The recita- 
tion of a title used by the petitioners may, as a matter of law, 
render the deseription ‘‘defective.’’ Consequently, if a description 
be by title, it should be one which the drafter of the description 
may formulate. 

Voters receive information by cireular of the full text of every 
proposed constitutional amendment and of every measure. Conse- 
quently, all that need appear on the ballot is a description sufficient 
to enable the voter to identify any particular amendment or meas- 
ure. This may be accomplished by a title or by a description of its 
general substance. 

The difficulty with this solution is that the description printed 
on the ballot must be the same as that printed on the blanks for 
securing the necessary twenty thousand signatures. At the time of 
securing these signatures, of course no information has been circu- 
larized. If a description by title or of general substance be per- 
mitted for description on the ballot, it might be that it would not 


satisfy the requirement prescribed for a description on the blanks, 
namely, 


that signers may have before their eyes and in their minds when 
deciding whether to sign the petition an impartial statement of the 
dominant and essential provisions of the proposed law so that 
thereby they may obtain an accurate conception of its main char- 
acteristics. 
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Hence it appears that either the Constitution must be changed so 
that the description on the blanks need not be the same as on the 
ballot, or, if the same, that the description on the blanks may be 
likewise by title or by general substance. 

Another cause of confusion is the form required by the Con- 
stitution in which the question must be put. The form is— 

Shall an amendment to the constitution or law (here insert 
description, and whether approved or disapproved by the general 
court, and by what vote) be approved? 


The question is suspended to the end. I believe it would be clearer 
if the form were: 

Shall a law, approved (or disapproved) by the general court, 
and (by what vote), be approved, which is entitled or provides 
(here insert description or title or both). 


I think that a description should not be limited to a title, nor 
to a description of its general substance, but should enable use of 
either or both, as the drafter of the description may deem sufficient 
or necessary. 


SENATOR BACON’S RESOLVE. 
SENATE , : ’ ‘ ' ‘ ‘ ; No. 26 
Resolve providing for an Investigation with a View to Improving 
the Procedure under the Initiative and Referendum Provisions 
of the Constitution for the Purpose of Rendering Questions sub- 
mitted thereunder More Understandable to the Voters and of 
Eliminating Certain Inconsistencies in Said Provisions. 


Resolved, That a special unpaid commission to consist of one 
senator to be designated by the president of the senate, three rep- 
resentatives to be designated by the speaker of the house of repre- 
sentatives, and three other members to be appointed by the gov- 
ernor, with the advice and consent of the council, is hereby estab- 
lished for the purpose of studying the initiative and referendum 
provisions of the constitution of the commonwealth and their oper- 
ation during the twelve years since their adoption, with a view to 
such changes therein as may render questions submitted thereunder 
more intelligible and understandable to the voters, to the elimina- 
tion of conflicts and inconsistencies in said provisions and to the 
more effective accomplishment of the purposes for which said pro- 
visions were adopted by the people. The commission shall also 
consider the advisability of restoring to the constitution the pro- 
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visions of the forty-second article of amendment authorizing the 
general court to submit to the voters for their approval or rejec- 
tion any act or resolve of the general court or any part or parts 
thereof. The commission shall be provided with quarters in the 
state house, may hold hearings and may expend, for clerical and 
other assistance, from such appropriation, not exceeding 

dollars, as may be made, such sums as may be approved by the 
governor and council. Said commission shall report to the general 
court by filing its recommendations, with drafts of such proposed 
amendments to the constitution as may be necessary to give effect 
to the same, with the clerk of the senate on or before the first 
Wednesday in December of the current year. 


THE PROPOSED ‘‘ LAME DUCK’? AMENDMENT TO THE 
CONSTITUTION OF THE UNITED STATES—A QUES- 
TION OF CONSTITUTIONAL DRAFTING. 

DECEMBER 31, 1930. 

Hon. CuHaArves L. Girrorp, 

House of Representatives, 

Washington, D. C. 

My pear Sir: 

My attention has been called by Mr. George B. Hastings, 
of the Boston Bar, to a point which I think deserves consideration 
in connection with the pending resolution to amend the Constitu- 
tion of the United States in connection with the terms of office of 
the president, vice-president and members of congress. 

This proposed resolution, I understand, is now pending before 
the House and is in charge of the committee of which you are 
chairman. 

Section 1 of the proposed resolution reads as follows: 

‘*SectTion 1. The terms of the President and Vice Pres- 
ident shall end at noon on the 24th day of January, and the 
terms of Senators and Representatives at noon on the 4th 
day of January, of the years in which such terms would 
have ended if this article had not been ratified; and the 
terms of their successors shall then begin.’’ 


The original constitution did not specify dates. The present 
date, March fourth, which ends the terms, was established by the 
fact that the original fixed terms happened to begin on that date 
by the action of the Continental Congress before it went out of 
existence. As a general rule, experience shows that in drafting 
constitutional language the specification of details especially as 
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to matters about which there may reasonably be expected changes 
of opinion and convenience from time to time should be avoided 
in favor of general language. Accordingly, while I believe in the 
general purpose of the proposed amendment in shortening the 
period between election day and the beginning of the terms of the 
persons newly elected, it does not seem to me at all clear that 
the dates of January fourth and January twenty-fourth should be 
fixed beyond the possibility of change except by the cumbersome 
method of constitutional amendment. While January fourth is 
two months earlier than March fourth, it is still in the middle of 
winter and it is not at all inconceivable that public opinion in the 
course of time and the convenience of members of congress might 
at some future time be in favor of some date in December, rather 
than in January. 

Therefore, I think that Mr. Hastings is right in suggesting 
that this first section should be redrawn so that the power to 
change the date within the limits of a few months should be given 
to congress, instead of specifying a fixed and unalterable date. 
Of course some limitation to this power would be needed and a 
clause would also probably be needed to make sure that no ques- 
tion could be raised as to the compensation of members at the 
time of any change involving an abbreviation of an existing term. 
To illustrate these suggestions, I hand you herewith as a sugges- 
tion a tentative redraft of Section 1 which I think accomplishes 
everything that the present Section 1 would accomplish, and, at 
the same time, gives a sufficient amount of elasticity to allow for 
possible changes of publie opinion as to dates within the limits of 
a few months. 

I do not say that this is the only form of language by which 
the purpose that I suggest can be accomplished, but it seems to 
me at present to cover the point and I endeavored in drafting it 
to follow as closely as possible the plan of the present Section 1. 
If this language should be substituted in Section 1, I do not think 
it would be necessary to alter anything else in the proposed reso- 
lution. 

It seems to me of considerable importance that the principle 
of constitutional draftsmanship which I have mentioned, i. e., the 
avoidance of detailed specification which may cause unnecessary 
trouble in future, should be observed. 

Yours very truly, 


F. W. GRINNELL. 
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ENCLOSURE. 

Tentative Redraft of Section 1 of the Proposed Article (H. J. 
Res. 292) to Amend the Constitution of the United States. 

Section 1. The terms of senators and representatives shall 
end at noon on the fourth day of January of the years in which 
such terms would have ended if this article had not been ratified 
or on such other day not more than three months earlier than such 
fourth day of January as congress may from time to time deter- 
mine and the terms of their successors shall then begin. The terms 
of the president and vice-president shail end at noon of that day in 
the fourth year of the term for which they were elected which shall 
be the twentieth day after the expiration of the terms of senators 
and representatives in said fourth year as determined from time to 
time as above stated. Any term of any person in office when this 
article takes effect which may be shortened by this article or any 
term of any person in office in future which may be shortened by 
any act of congress hereunder shall be considered as full a term for 
the purpose of measuring emoluments as if this article had not been 
ratified. No reduction shall be made because of the shortening oi 
such term hereunder. 

Note. 

Elections are held in November in most states except Maine 
which elects in September. The election date is not fixed by the 
constitution. If, in the distant future, campaigns were shortened 
by holding elections in October it might be desirable that terms of 
office should begin in December or even November. 


THE MASSACHUSETTS PRACTICE OF AVOIDING 
UNNECESSARY MURDER TRIALS OF INSANE 
PRISONERS, JUDGED FROM WITHOUT. 

(From the Los Angeles Times) 

Recommendation for general adoption of the Massachusetts 
plan of dealing with the mental health of criminals is the principal 
feature of a report by the Committee on Medical Aspects of Crime 
of the National Crime Commission. The Massachusetts plan pro- 
vides for examination, by alienists appointed by the court, of every 
person charged with murder and of every person charged with 
more than one felony, before his trial, and for making the report 
of the examination a part of the court record. It has other features, 
but this is the principal one. 

The plan has been in effect since 1921 and is reported to be 
working admirably. It is found that in the majority of cases the 
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defense does not even attempt to upset the findings of the court’s 
psychiatrists and that the ‘‘ battle of experts’’ which is an objection- 
able part of so many criminal trials has virtually been abolished in 
Massachusetts. 


sé 


It will be noted that the plan provides for examination, 
whether or not an insanity defense is made, and that the report is 
valuable in aiding the court in its disposal of the case as well as in 
aiding the jury to reach a just verdict. Even if sane, the defendant 
may have abnormalities which will call for treatment rather than 
incarceration, it is pointed out. The Massachusetts commission so 
far has found about four-fifths of the defendants examined to be 
practically normal, and one-fifth insane or otherwise abnormal 
mentally. This is an interesting commentary on the frequently 
heard opinion that all criminals are insane. 

The report says that California is one of the seven States ‘‘ par- 
ticularly well equipped along psychiatric lines,’’ meaning there are 
many real experts on the subject readily available. 

One important conclusion reached by the committee is that ‘‘it 
matters not at all for the protection of society whether the man who 
commits an antisocial act is sane or insane. The only point at which 
this question enters is when the treatment to be applied—the sen- 
tence—is being considered after it has been determined that he did 
commit the act. Whether sane or insane, the man must be pre- 
vented from doing further harm.’’ This would seem to be obvious, 
but is so often lost sight of that it needs to be emphasized. 








Nore. 
THE RECOMMENDATION OF THE DEPARTMENT OF MENTAL DISEASES 
FOR EXTENSION OF THE PRACTICE TO LIFE IMPRISONMENT CASES. 
House Document No. 67 contains the following reeommenda- 
tion of the Commissioner, Dr. George M. Kline: 

Section 100A of chapter 123, General Laws, as amended, 
prevides for the automatic mental examination of certain 
classes of persons held for trial. The group of those charged 
with such serious crimes as murder in the second degree, rob- 
bery while armed, and rape, which are punishable with 
imprisonment for life, are not included unless they have 
previously been convicted of a felony. This group seems of 
sufficient importance to warrant their inclusion, and _ the 
Department of Mental Diseases recommends that they be so 
ineluded. 


This seems a sound recommendation which might well be 
adopted as another step in advance. F. W. G. 
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PROPOSED RESOLVE FOR A COMMISSION TO STUDY 
CAPITAL PUNISHMENT (House Doe. 495). 
(ON PETITION OF ZECHARIAH CHAFEE AND OTHERS.) 

RESOLVED, That an unpaid special commission, to consist of five 
persons to be appointed by the governor, is hereby established for 
the purpose of investigating the advisability of abolishing capital 
punishment in Massachusetts. The commission shall hold one or 
more public hearings, may employ clerical and other expert assist- 
ance, and may expend from such amount, not exceeding three thou- 
sand dollars, as may be appropriated by the general court, such 
sums as may be approved by the governor and council. The com- 
mission shall make a report of its investigations and recommenda- 
tions to the general court not later than the first Wednesday in 
December, nineteen hundred and thirty-one. 


The secretary received a copy of this resolve with a letter from 
Francis H. Russell, Esq., of Boston, stating that the Council of the 
Boston Bar Association had voted, with but one dissenting vote, to 
support the resolve. Mr. Russell also stated that those interested 
in the measure feel that it would be most appropriate for the 
Massachusetts Bar Association to lend its support to such a non- 
committal resolve, and enclosed the following memorandum, As a 
meeting of the association to consider this subject is not feasible, 
the memorandum is printed for the information of all members so 
that they may support or oppose the plan as they wish, individually. 


MEMORANDUM IN SUPPORT OF THE RESOLVE. 


Resolution of the House of Commons Establishing British 
Committee. 


ORDERED, That a Select Committee be appointed to consider 
the question of Capital Punishment in cases tried by civil courts in 
time of peace and to report whether anotner penalty, and, if so, of 
what nature, should be substituted for the sentence of death in 
such cases where that sentence is now prescribed by law. 


Possible Investigations by the Proposed Commission. 


1. Testimony of Massachusetts prison wardens, chaplains, 
doctors, and other officials connected with prisons and executions. 
(Their observations and opinions on such relevant questions as the 
behavior of murderers serving life sentences, the effect of execu- 
tions on the officials who participate, their effect on the prison pop- 
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ulation, the deterrent effeet of capital punishment and life im- 
prisonment, ete.) 

2. Testimony of Massachusetts prosecutors. (Whether aboli- 
tion would make it easier to obtain convictions; whether first de- 
gree indictments are obtained for ‘*trading’’ purposes in cases 
where the prosecutor did not desire a first degree conviction ; 
whether the death penalty makes trials more bitterly fought and 
more expensive, and increases the amount of conflicting psychiatric 
testimony offered with the hope of a second degree verdict or an 
acquittal for insanity. ) 

%o. ‘Testimony of Massachusetts judges. (Their feelings about 
participation in capital cases; whether the statutory distinction be- 
tween first and second degree murder is sound and easy to apply, 
or whether they share Judge Cardozo’s opinion that it is undesir- 
able; whether the Supreme Judicial Court should have power to re- 
verse capital convictions which it thinks unjust, like the New York 
Court of-Appeals. ) 

4. The former use of the death penalty in Massachusetts for 
other crimes than murder. (The extent to which it was actually 
applied to such crimes; arguments which were advanced for and 
against its abolition for such crimes, in the legislature, in the gen- 
eral court and elsewhere ; the effect of abolition upon the prevalence 
of such erimes. ) 

5. The proportion durig a recent period of the number of 
Massachusetts executions to the number of murders which ean 
fairly be considered to have been first degree murders. (How many 
such murderers have not been executed, because they were not 
caught or for other reasons? This has an important bearing on 
the deterrent effect of executions. ) 

6. Career studies of the persons executed in Massachusetts 
during a period of twenty years, and the circumstances surround- 
ing their crimes. Such a study has been made in North Carolina. 
7. Statistics on the release of murderers in Massachusetts, by 
pardons and commutations, and the reasons for such action. 

8. An analysis of the testimony presented in support of peti- 
tions for commutation of the death penalty. 

9. The behavior of convicted Massachusetts murderers who 
have been reprieved or sentenced to life imprisonment, while they 
were serving their sentences or after pardons. 

10. The comparative cost of recent MassachuSetts executions 
and of maintaining the same persons in prison for life if eapital 
punishment had been abolished. 

11. Possible opportunities for usefulness of murderers during 
life imprisonment. (Their mental qualifications; chances for 
teaching, bookkeeping, and other skilled tasks; extent of possible 
financial contribution to cost of their support in prison. ) 

12. The possible opportunities for murderers imprisoned for 
life to help support the families of their victims from prison earn- 
ings or from other financial resources. 

13. The relation of insanity to murder, and the possible need 
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to modify the present legal standard of insanity as a defence. 
(The English Committee has recommended the modification of the 
standard in M’Naghten’s Case.) 

14. The experience of other states and countries. (Careful 
examination of statistics of homicide rates in abolition and death 
penalty jurisdictions with proper allowance for social conditions 
in such jurisdictions; testimony or communications from officials 
in abolition jurisdictions and in states where the jury has an option 
to give a life sentence for first degree murder; whether capital 
punishment makes murder convictions more difficult to obtain; 
reasons for the reinstatement of the death penalty in some states 
where it had been abolished. ) 

15. The possibility of mistaken executions. (Cero case ete.) 

16. The effect of newspaper notoriety surrounding capital 
trials upon the public mind and upon potential murderers. 

17. The comparative deterrent effects of capital punishment 
and life imprisonment. 

18. The danger to society from murderers imprisoned for life 
instead of being executed. 

19. Other possible alternatives to the death penalty, like de- 
portation of alien murderers. 

20. The relation of capital punishment to the conclusions of 
investigators of crime about the best methods for its treatment. 
(An example is the possibility of separating the guilt-finding fune- 
tion from the function of disposition after conviction. ) 


EpiroriaL NOTE. 

We do not oppose the appointment of a commission to study 
the subject of capital punishment if the sentiment of the community 
as reflected in the legislature favors such a study. Whether a study 
of the scope suggested with an appropriation of three thousand 
dollars, is advisable at this time, rather than a study of some other 
subject of equal, if not greater, immediate practical importance, is 
another question. We have been of the impression that other 
problems of the criminal law and its administration as to offences 
which are not eapital, was of more immediate importance to the 
community than the study of capital punishment. 

We have read the report of the select Committee on Capital 
Punishment, appointed by the English House of Commons and 
referred to in the foregoing memorandum. This report was ordered 
to be printed on December 9, 1930, and is a pamphlet of 98 pages. 
The committee consisted of fifteen men. The report does not state 
how many of the committee joined in making it, but it appears 
from the English papers that it was a majority report. At least 
four members, according to the press, declined to join in the report. 
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Much evidence appears to have been taken from representatives of 
the Home Office, lawyers and judges of experience, officials in penal 
institutions and others. Information was gathered from different 
countries all over the world. Judge Mareus Kavanaugh, of Chicago, 
a strong supporter of the death penalty, testified before the com- 
mittee, and Major Louis E. Lawes, Warden of Sing Sing Prison in 
New York, who is opposed to the death penalty, submitted a memo- 
randum. 

Ten pages of the report are devoted to the practice in various 
parts of the United States. The subject appears to be discussed 
from every angle. 

The committee recommended a bill to abolish the death penalty 
for an experimental period of five years. Besides this principal 
recommendation, they recommended that : 


‘‘The MeNaughton rules on the subject of insanity 
should be revised so as to give fuller scope to general medical 
considerations and to extend the area of criminal irresponsi- 
bility in the case of the mentally defective and of those who 
labor under some distinet form of insanity.’ 


As already stated, a minority of at least four did not join in 
these suggestions. 

The views of one member of the minority, Dr. J. Hunter, 
M. P., for many years a police and prison medical officer, were 
stated in opposition to the removal of the death penalty in a letter 
to the London Times. (See weekly edition of Dee. 25, 1930, p. 812.) 

In view of the fact that there is already available in print this 
carefully prepared report on the subject, we suggest that, instead 
of appointing a special Massachusetts commission to go over the 
same ground, the legislature may wish to consider reprinting at 
much less expense as a legislative document for its information, the 
report of the English Commission. 

The difference of opinion as to recommendations among mem- 
bers of this English Commission resemble somewhat the differences 
of opinion of members of the ‘‘ Wickersham’’ Commission on the 
subject of prohibition. After all, this subject, like prohibition, is 
one which is likely to be decided, not so much by what is called 
‘‘publie opinion’’, as by public sentiment. Rightly or wrongly, the 
sentence in Illinois in the Leob-Leopold ease is probably one of the 
greatest obstacles in recent years to the views of those who believe 
in abolishing capital punishment. 
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As we stated in a diseussion of ‘‘The Deterrent Principle of 
the Criminal Law’’ in the MAssacuuserrs LAw QvARTERLY for 
May, 1925, pages 37-38, there is from time to time a ‘‘shifting 
emphasis’’ in publie opinion about crime. 


“Tt is, of course true, that the theory of the eriminal 
law developed from the private ‘vengeance’ of primitive 
people through the mixture of ‘vengeance’ and ‘deterrence’ 
or the social ‘self-defense’ idea, to the present theory, which 
is a mixture of ‘vengeance’, ‘deterrence’, ‘cure’, and humani- 
tarianism, with the emphasis on one or the other of these 
clements shifting from time to time in publie opinion as a 
result partly of conditions and partly of dramatic instances. 
Common sense about human nature teaches us that this 
mixture, with shifting emphasis, will continue indefinitely in 
all large communities, no matter how much the rules and 
administration may improve, so that it must be accepted as a 
basis for practical thinking . . . The question is, to what 
extent can the doctors help to proteet the community by 
gradually improving deterrent methods along the lines of 
treatment and eure and in the face of the inevitable reeur- 
renee of a publie opinion containing a strong mixture of 
vengeance which is apt to interfere by law with their 
methods. ’’ 


If the word ‘‘vengeance’’ is considered too uncivilized to be 
contemplated by a modern community, we can substitute the more 
civilized reflection of the late Fitz James Stephen that a strong 
clement of ‘‘moral indignation’’ at certain crimes was necessary to 
the health of the community. 
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A NEW YORK RULE AS TO ATTORNEYS’ FEES IN 
PERSONAL INJURY CASES. 
(From the “New York Law Journal” of December 19, 1930.) 
** APPELLATE DIVISION OF THE SUPREME Court, First DEPARTMENT, 
NOTICE TO THE Bar. 

‘Concerning claims or actions for damages for personal in- 
juries, the attention of the bar is called to the Special Rules Regu- 
lating the Conduct of Attorneys and Counselors at Law in the First 
Judicial Department, and specifically to the following: 


**Rule 4-A. 
** Statement as to Retainers. 

‘* Every attorney who shall accept a retainer or enter into any 
agreement express or implied for compensation for services ren- 
dered or to be rendered in connection with any such ¢laim or 
action, whereby his compensation is to be dependent or contingent 
in whole or in part upon the successful prosecution or settlement 
thereof, shall, within ten days from the date of any such retainer or 
agreement of compensation, sign and file in the office of the clerk 
of the Appellant Division, First Judicial Department, a written 
statement setting forth the date of any such retainer or agreement 
of compensation, the name and address of the client and of the 
attorney, the date and place of the occurrence of the personal injury 
and the terms of compensation. No attorney shall accept or act 
under any written retainer or agreement for compensation in which 
the name of the attorney is left in blank at the time of its exeeu- 
tion. 

**Rule 4-G 
“* Penalty. 

‘*An attorney who violates any of the foregoing rules shall be 
deemed to be guilty of professional misconduct within the meaning 
of subdivision 2 of section 88 of the Judiciary Law. 


[s] Grorce T. CAMPBELL, Clerk.’ 
Note. 
The foregoing is reprinted as news of what is going on in 
another state. The New York rule quoted was adopted, we believe, 
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as a result of the investigation of the bar conducted by Judge 
Wasservogel, whose report was reprinted in the MASSACHUSETTS 
LAW QUARTERLY for November, 1928. 

Such a rule, however it may work in New York, would hardly 
seem workable in Massachusetts. The conditions described in the 
report of Judge Wasservogel were considered in the fourth Report 
of the Judicial Council, pages 25-30, and again in the report of the 
special Commission oh Motor Vehicle Insurance, reprinted in the 
(JUARTERLY for February, 1930. 


The Judicial Council said (Fourth Report, pp. 29 and 30) : 

‘*We believe it to be both unnecessary and impracticable 
in Massachusetts to require the court to supervise the dedue- 
tions by attorneys from the amounts recovered in every 
personal injury case.’’ 

But the council also stated that, 

‘*Many of the complaints before grievance committees 
of bar associations relate to overcharges and there should be 
some more effective method of bringing such eases before the 
court by a summary proceeding. 

‘*We suggest that provision be made by appropriate 
rules in the Superior Court and in the district courts for 
affording clients, so far as possible, summary relief against 
excessive or illegal charges, whether for services or expenses, 
and furnishing procedure for the prompt enforcement of 
rights under G. L., ¢. 221, § 51.”’ F. W. G. 


GOVERNMENT CHARITY AND THE CONSTITUTION — A 
VETO MESSAGE OF GROVER CLEVELAND. 


The New York World ot February 3, 1931, printed the follow- 
ing message of President Cleveland as an editorial : 


THE SENTIMENTS OF GROVER CLEVELAND. 
Executive Mansion, 
Feb. 16, 1887. 
To the House of Representatwes: 

I return without my approval House bill No. 10203, entitled 
‘An act to enable the commissioner of agriculture to make a special 
distribution of seeds in the drought-stricken counties of Texas, and 
making an appropriation therefor.’’ 

It is represented that a long-continued and extensive drought 
has existed in certain portions of the State of Texas, resulting in a 
failure of crops and consequent distress and destitution. 





104 


Though there has been some difference in statements concern- 
ing the extent of the people’s needs in the localities thus affected, 
there seems to be no doubt that there has existed a condition calling 
for relief; and I am willing to believe that, notwithstanding the aid 
already furnished, a donation of seed grain to the farmers located 
in this region, to enable them to put in new crops, would serve to 
avert a continuance or return of an unfortunate blight. 

And yet I feel obliged to withhold my approval of the plan, as 
proposed by this bill, to indulge a benevolent and charitable senti- 
ment through the appropriation of publie funds for that purpose. 

I can find no warrant for such an appropriation in the Consti- 
tution, and I do not believe that the power and duty of the general 
government ought to be extended to the relief of individual suffer- 
ing which is in no manner properly related to the public service or 
benefit. A prevalent tendency to disregard the limited mission of 
this power and duty should, I think, be steadfastly resisted, to the 
end that the lesson should be constantly enforeed that though the 
people support the government the government should not support 
the people. 

The friendliness and charity of our countrymen can always be 
relied upon to relieve their fellow citizens in misfortune. This has 
been repeatedly and quite lately demonstrated. Federal aid in such 
cases encourages the expectation of paternal care on the part of the 
government and weakens the sturdiness of our national character, 
while it prevents the indulgence among our people of that kindly 
sentiment and conduct which strengthens the bonds of a common 
brotherhood. * * * 


GROVER CLEVELAND. 
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